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ABSTRACT

Rape constitutes a grave violation of bodily integrity, dignity, and personal
autonomy, engaging core constitutional protections under Article 21 of the
Constitution of India. Over the past few decades, Indian rape jurisprudence
has undergone a significant transformation—from a formalistic, evidence-
centric approach shaped by patriarchal assumptions to a more rights oriented
and survivor-centric framework. This paper undertakes a doctrinal and
critical analysis of this evolution, focusing on judicial interpretation,
legislative reform, and the influence of international human rights norms.

The study traces the shift in judicial reasoning through landmark decisions,
particularly in relation to consent, evidentiary standards, and victim
protection. It critically evaluates the extent to which the Criminal Law
(Amendment) Act, 2013 has addressed systemic deficiencies in rape law,
while highlighting persistent gaps such as the marital rape exception,
inconsistent sentencing practices, and implementation failures. The paper
argues that although judicial activism has played a transformative role in
advancing gender justice, doctrinal inconsistencies and structural barriers
continue to impede the realization of substantive equality. It concludes by
advocating for coherent legal reform, institutional accountability, and a
sustained shift in judicial approach grounded in constitutional morality.
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1. Introduction

Rape is not merely a penal offence but a profound violation of the fundamental rights to dignity,
bodily integrity, and personal autonomy. The Supreme Court of India has consistently
interpreted Article 21 to encompass the right to live with dignity, thereby elevating rape from
a conventional criminal offence to a constitutional wrong.! This doctrinal shift marks a

departure from earlier legal frameworks that treated rape in narrow, moralistic terms.

Historically, rape adjudication in India was influenced by colonial legal structures and
entrenched patriarchal norms, which often resulted in judicial skepticism toward survivors.
Courts frequently emphasized corroboration, scrutinized the moral character of victims, and
equated resistance with non-consent®. Such approaches not only undermined access to justice

but also perpetuated gender bias within the legal system.

This paper examines the evolution of judicial attitudes toward rape in India, analysing how
courts have progressively reinterpreted statutory provisions in light of constitutional guarantees

and international human rights standards.

2. RESEARCH QUESTIONS AND METHODOLOGY
2.1 RESEARCH QUESTIONS

The study is guided by the following core questions:

1. How has the Indian judiciary moved from a narrow, evidence-focused interpretation of

rape toward a broader framework grounded in constitutional rights?

2. In what ways has the judiciary challenged gender stereotypes and reformed evidentiary

requirements in rape cases?

3. To what extent have legislative changes—particularly the 2013 Criminal Law

Amendment—addressed earlier flaws in judicial practice?

4. What obstacles remain in enforcing rape laws effectively, especially regarding delays,

! Maneka Gandhi v. Union of India, (1978) 1 S.C.C. 248 (India).
2 K.D. Gaur, Textbook on Indian Penal Code 112-15 (6th ed. 2016).
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institutional failures, and social stigma?

5. How does India’s legal treatment of rape compare with international standards

concerning definitions, consent, and victim protection?

6. What further reforms are needed to ensure the legal system adequately upholds the

rights and dignity of sexual violence survivors?
2.2. Hypothesis
The study is based on the premise that:

“Although the Indian judiciary has made significant strides in adopting a progressive and
victim-centered stance in rape cases, deep-seated social biases, institutional weaknesses, and

incomplete legal reforms continue to limit the full realization of justice.”
2.3. Research Methodology

This research employs a doctrinal and analytical method, focusing on the interpretation and

critical evaluation of legal materials.
i.  Primary Sources
- Judgments from the Supreme Court and various High Courts

- Relevant statutes, including the Indian Penal Code, Code of Criminal Procedure, and

Indian Evidence Act
ii.  Secondary Sources

- Reports by the Law Commission of India
- Scholarly articles and legal commentaries
- International human rights treaties and conventions

Approach

The study uses qualitative analysis to trace patterns in judicial reasoning, identify evolving
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legal principles, and evaluate the impact of key legal developments.

3. Global Views on Rape Legislation

In the past, many places only recognized rape when there was clear physical force and proof
of resistance was needed to show harm. Modern law has built on this idea by recognizing that
differences in power and fear often play a role in the circumstances of an assault. Evidentiary
standards have transitioned from requiring proof of physical struggle to prioritizing silence and
psychological coercion. The legal definition of consent is what this change around the world is
all about. Courts are looking more and more at situations where people are forced to agree, like

when there is a hierarchy or dependency, instead of needing proof that a victim "fought back."

Many countries are also making their rape laws gender-neutral because they know that anyone
can be sexually assaulted. Many places have made marital rape a crime. This development
reflects the international consensus that marriage does not imply irrevocable consent or negate
bodily autonomy. International standards now use "in-camera" (closed) hearings and limit
intrusive questions about a survivor's sexual history to lessen secondary victimization. Indian
law does follow some of these global trends, but there are still gaps, especially when it comes

to not recognizing non-binary victims and marital rape.

4. Evolution of Judicial Approach in India

The evolution of judicial approach in India reflects a gradual shift from formalistic rules to a
substantive, rights-based framework. This Part traces that evolution through case law, from
formal corroboration requirements to a survivor-centric framework. The change happened
slowly: there was less focus on rules and more on people. Instead of following rules,
compassion started to guide decisions. Rights used to be in the background, but now they are
in the front. Social awareness made the law more than just words in books. People who work
in law started to listen in a different way. Empathy came into rooms that had always been

formal. Society changed, and so did thought.

4.1Early Judicial Approach: Formalism and Corroboration

Early rape jurisprudence in India was characterized by excessive reliance on corroborative
evidence and a deep-seated distrust of the prosecutrix's testimony. Courts often operated on the

presumption that allegations of rape were inherently suspect, thereby imposing a higher
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evidentiary burden than required under criminal law. In Bharwada Bhoginbhai Hirjibhai v.
State of Gujarat,’ the Supreme Court, while ultimately convicting the accused, reiterated the

need for careful scrutiny of the victim's testimony, reflecting the prevailing scepticism.

The requirement of corroboration was not statutorily mandated but was judicially engineered,
often resulting in acquittals even where the victim's testimony was credible. This approach was
grounded in patriarchal assumptions about female sexuality and the perceived risk of false

accusations.
4.2 The Mathura Case and Its Aftermath

The decision in Tukaram v. State of Maharashtra (1979)* marked a critical turning point in
Indian rape jurisprudence. The Supreme Court’s interpretation of ‘consent’—premised on the
absence of physical resistance—drew widespread criticism for ignoring the coercive
circumstances under which the alleged consent was obtained. The public outcry that followed
catalysed significant legal reform. The Criminal Law (Amendment) Act, 1983, introduced
Section 114A of the Indian Evidence Act, creating a presumption of no consent in custodial
rape cases. It also added Sections 376B to 376D to the IPC, creating distinct categories of
custodial rape and increasing penalties.’ Despite these amendments, the core evidentiary

burden on victims remained substantial.
4.3 Emergence of a Survivor-Centric Approach

Subsequent judicial decisions gradually departed from earlier formalism, recognizing that the
absence of physical resistance does not imply consent. Courts began to acknowledge the
psychological dimensions of sexual violence and affirmed that the sole testimony of the

prosecutrix, if credible, is sufficient for conviction.®

The Court in Gurmit Singh also directed trial courts to hold in-camera proceedings and avoid
unnecessary adjournments in rape cases, recognizing the psychological trauma suffered by

victims. These directions, though not codified at the time, represented a significant shift toward

3 Bharwada Bhoginbhai Hirjibhai v. State of Gujarat, (1983) 3 S.C.C. 217 (India).

4 Tukaram v. State of Maharashtra, (1979) 2 S.C.C. 143 (India).

5 Law Commission of India, 84th Report on Rape and Allied Offences (1980) para 3.2.
¢ State of Punjab v. Gurmit Singh, (1996) 2 S.C.C. 384 (India).
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victim-sensitive adjudication.
5. Judicial Activism and the Growth of Rights

The development of rape law in India has been profoundly shaped by judicial activism. In the
absence of comprehensive legislation and in light of persistent social prejudices, courts have

often gone beyond interpretation to actively shape legal protections for survivors.

One major advancement has been the constitutional framing of rape. Courts have increasingly
viewed it not only as a crime under the Indian Penal Code but as a breach of fundamental
rights—especially the right to life and personal liberty under Article 217. This reframing
elevates rape from a mere criminal offense to a human rights issue, imposing a duty on the state

to prevent such crimes, protect victims, and ensure justice.

In cases of custodial rape, the Supreme Court has recognized the state’s liability, noting that
when public officials are involved, the abuse of power intensifies the violation. This reflects a

nuanced grasp of vulnerability and institutional accountability.

Judicial intervention has also extended to preventive measures. In the landmark Vishaka case?,
the absence of laws on workplace sexual harassment led the Court to establish binding
guidelines. These were not mere recommendations—they functioned as law until Parliament
enacted formal legislation. This illustrates how courts have stepped in to uphold constitutional

rights when legislative action lagged.

Additionally, courts have reformed evidentiary practices in rape trials. By moving away from
mandatory corroboration and affirming the reliability of a victim’s statement, they have made
convictions more attainable. This adjustment recognizes the reality that sexual violence often

occurs without witnesses and that expecting external proof can unjustly hinder justice.

However, judicial activism has not been without criticism. Concerns have been raised regarding
the consistency of judicial reasoning and the potential for overreach. While some judgments
have demonstrated remarkable sensitivity and progressive thinking, others have occasionally

reverted to stereotypical notions, highlighting the need for greater uniformity in judicial

7 Chairman, Ry. Bd. v. Chandrima Das, (2000) 2 S.C.C. 465 (India).
8 Vishaka v. State of Rajasthan, (1997) 6 S.C.C. 241 (India).
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approach.
6. The Nirbhaya Case: A Turning Point

The 2012 Delhi gang rape and murder (Nirbhaya case) served as a watershed moment in Indian
rape jurisprudence. The brutality of the offence, combined with widespread public protests,

catalysed legal and institutional reforms unprecedented in their scope.

In response to the public outcry, the Government of India constituted the Justice J.S. Verma
Committee, which submitted a comprehensive report in January 2013.° The Committee
recommended, inter alia, broadening the definition of rape, criminalizing marital rape (a
recommendation ultimately not adopted), reforming evidentiary rules on consent, and

improving police and judicial procedures.

The Supreme Court’s judgment in Mukesh v. State (NCT of Delhi) (2017)'° affirmed the death
penalty, characterizing the offence as falling within the "rarest of rare" doctrine. While the
judgment was widely seen as reflecting public sentiment, it did not significantly advance
doctrinal jurisprudence beyond the 2013 legislative amendments. Scholars have critiqued the
continued reliance on the death penalty as inconsistent with rehabilitative penology and noted

that harsher sentences have not demonstrably reduced sexual violence.!!

The Nirbhaya case also led to increased reporting of sexual assault, though conviction rates
have not improved commensurately. NCRB data indicates that the pendency of rape cases in
trial courts increased from approximately 95,000 in 2014 to over 130,000 in 2021, suggesting

that legislative changes alone have been insufficient.!?
7. Criminal Law Amendment Act, 2013: An Evaluation

The Criminal Law (Amendment) Act, 2013 (Act 13 of 2013) substantially overhauled the law

on sexual offences.!® Key provisions included:

9 Justice J.S. Verma Committee, Report of the Committee on Amendments to Criminal Law (2013).

10 Mukesh v. State (NCT of Delhi) (2017) 6 SCC 1

1 Mrinal Satish, Discretion, Discrimination and the Rule of Law: Reforming Rape Sentencing in India
(Cambridge University Press 2017) 145-48.

12 National Crime Records Bureau, Crime in India 2021 (Ministry of Home Affairs 2022) Table 3A.1.
13 Criminal Law (Amendment) Act, 2013, No 13 of 2013, India Code (2013).
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« Expanded definition of rape (Section 375 IPC, as amended): Rape now includes
penile, object, and digital penetration of the vagina, urethra, anus, or mouth. The
amendment incorporated seven specific descriptions of non-consensual acts, moving

away from the narrow vaginal-penile penetration standard.

« Codification of consent: Section 90 of the Indian Evidence Act was amended to clarify
that consent obtained under fear, misconception, or intoxication is not valid consent.
The amendment also provided that consent must be "unequivocal voluntary agreement"

and that silence does not imply consent.

« New offences: Acid attacks, stalking, voyeurism, and sexual harassment were

specifically criminalized.

« Enhanced penalties: Life imprisonment or the death penalty was provided for certain

aggravated forms of rape, including custodial rape and rape of a minor.

« Procedural protections: Section 53A of the Indian Evidence Act prohibited evidence
of the victim's previous sexual history being used to undermine credibility. Section

164 A of the CrPC mandated free medical examination of survivors.
7.1 Critical Assessment

The 2013 Act represented a significant legislative achievement, incorporating many

recommendations of the Verma Committee. However, several gaps persist:

First, the Act retained the marital rape exception under Exception 2 to Section 375 IPC,
exempting non-consensual sexual acts between spouses where the wife is over eighteen years.
This exception has been challenged in multiple High Courts and remains a live constitutional

controversy.'*

Second, the Act did not address gender-neutrality. The definition of rape continues to assume
a male perpetrator and female victim, excluding male victims and transgender persons from

the protection of rape law (though other provisions under the IPC and POCSO Act may apply).

1 Independent Thought v. Union of India (2017) 10 SCC 800 struck down the marital rape exception for child
brides but did not address the exception for wives over eighteen. W.P.(C) No 284 of 2015 (challenging the
exception) is pending before the Supreme Court.
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Third, implementation failures have undermined the Act’s effectiveness. Police training
remains inadequate, forensic evidence collection is often mishandled, and trial delays persist.
A 2018 study found that the median time from filing of chargesheet to judgment in rape cases

was over 400 days, with wide variation across states.!>

8. Transition to the Bharatiya Nyaya Sanhita (BNS), 2023: Modernizing Rape

Jurisprudence

The implementation of the Bharatiya Nyaya Sanhita (BNS), 2023, marks a pivotal shift in
India’s criminal justice landscape, effectively repealing and replacing the colonial-era Indian
Penal Code (IPC). While the BNS maintains continuity with the substantive legal principles
established by the Criminal Law (Amendment) Act, 2013, it introduces critical structural
reorganizations and specific new offenses that refine the legal understanding of sexual

autonomy.
8.1 Structural Consolidation and Section 63 BNS

Under the previous regime, the definition of rape and its corresponding punishments were
bifurcated across Sections 375 and 376 of the IPC!S. The BNS consolidates these under a
unified framework. Section 63 of the BNS!” now serves as the primary provision defining rape,
preserving the seven descriptions of non-consensual acts and the rigorous standard of
"unequivocal voluntary agreement" established in 2013. This structural change simplifies the

penal framework while ensuring that the hard-won definitions of consent remain intact.
8.2 Codification of Deceitful Means (Section 69 BNS)

Perhaps the most significant advancement in the BNS is the introduction of Section 69, which
specifically addresses sexual intercourse obtained through "deceitful means" or a false promise

of marriage.

« Previously, such cases were adjudicated through a complex interpretation of Section 90

of the IPC regarding "misconception of fact".

15 Law Commission of India, 277th Report on Fast Track Courts (2018) para 4.12.
16 The Indian Penal Code, 1860, No. 45, Acts of Parliament, 1860 (India).
17 The Bharatiya Nyaya Sanhita, 2023, No. 45, Acts of Parliament, 2023 (India).
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« Section 69 BNS now provides a standalone criminal category for cases where consent

is vitiated by an intention to deceive rather than a genuine change of circumstances.

« This codification clarifies the distinction between the "promise to marry" cases and the

traditional definition of rape, providing a more precise legal path for survivors.
8.3 Persistent Legal Exceptions and the Marital Rape Exemption

Despite the transition to a modernized code, the BNS retains "Exception 2" under Section 63,
which continues to exempt non-consensual sexual acts within a marriage from the definition
ofrape, provided the wife is over eighteen years of age. This retention indicates that even within
the new Sanhita, the legal framework continues to grapple with the tension between traditional

domestic exemptions and the constitutional mandate of individual autonomy under Article 21.
8.4 Procedural Alignment with the BNSS

The substantive changes in the BNS are supported by the Bharatiya Nagarik Suraksha Sanhita
(BNSS)'®, which replaces the CrPC. The BNSS reinforces victim protections, such as the
mandatory recording of survivor statements via audio-video electronic means and stricter
timelines for medical examinations and trial commencement. These procedural updates are
essential to mitigating the institutional delays and secondary victimization that have historically

hampered rape prosecutions in India.

the transition to the BNS represents a formal legislative commitment to the progressive
principles established by decades of judicial activism. However, the persistence of the marital
rape exception suggests that the "judicial soul" of the law must continue to evolve to meet the

full requirements of constitutional gender justice.
9. Judicial Sensitivity and Safeguarding Victims

Indian courts have progressively adopted measures to protect victims during trial and to

minimize secondary victimization.

In-camera trials: Following Gurmit Singh,'” trial courts routinely hold in-camera proceedings

'8 The Bharatiya Nagarik Suraksha Sanhita, 2023, No. 46, Acts of Parliament, 2023 (India).
19 State of Punjab v. Gurmit Singh, (1996) 2 S.C.C. 384 (India).

Page: 2275



Indian Journal of Integrated Research in Law Volume VI Issue IT | ISSN: 2583-0538

in rape cases, excluding the general public. This reduces the victim's exposure to hostile

scrutiny and encourages truthful testimony.

Non-disclosure of identity: Section 228A of the IPC (and corresponding provisions in the
BNS) prohibits disclosure of the victim's identity in rape cases. The Supreme Court has directed

all courts, police, and media to adhere to this prohibition strictly.

Judicial oversight of cross-examination: In State of Punjab v. Gurmit Singh, the Court
directed that questions relating to the victim's sexual history are impermissible. More recently,
in Aparna Bhat v. State of Madhya Pradesh (2021),%° the Supreme Court strongly deprecated
the use of stereotypical and sexist language by lower courts, issuing guidelines for
gendersensitive adjudication. The Court observed that judges should avoid characterizations
such as "habituated to sexual intercourse" or "of loose moral character," as these reflect

patriarchal biases.

Despite these advances, problematic judicial language persists. Lower courts have occasionally
invoked outdated notions about prompt reporting, resistance, and the victim's conduct. This

underscores the need for systematic judicial education and accountability mechanisms.
10. Ongoing Challenges in Rape Jurisprudence

Even with changes in law and courts, getting fair outcomes in rape cases still faces many

hurdles.

It is difficult to ignore the deeply entrenched social stigma surrounding sexual violence.
Survivors often face victim-blaming, social ostracism, and persistent questioning of their
credibility. These factors contribute significantly to underreporting and discourage victims
from seeking legal redress. Even institutions tasked with delivering justice are not entirely free

from such biases, which continue to influence decision-making processes?!.

What further exacerbates the problem is institutional failure at multiple levels. Law
enforcement agencies frequently lack the necessary training and sensitivity required to handle

cases of sexual violence effectively. Delays in investigation and trial proceedings not only

20 Aparna Bhat v. State of Madhya Pradesh (2021) 3 SCC 247
2 Aparna Bhat (2021) 3 SCC 247, para 15 (criticizing trial court language characterizing the victim as
"habituated to sexual intercourse").
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weaken the prosecution’s case but also prolong the trauma experienced by survivors. As time
passes, evidence deteriorates, witnesses become unavailable, and the likelihood of securing

conviction diminishes substantially.

Moreover, judicial reasoning is not always free from problematic assumptions. In several
instances, courts have relied on outdated notions regarding appropriate conduct, consent, and
credibility, thereby reinforcing gender stereotypes. Such reasoning has been explicitly
criticized by the Supreme Court??, where the Court cautioned against the use of stereotypical

narratives and emphasized the need for gender-sensitive adjudication.

Additionally, significant legal gaps continue to undermine the effectiveness of rape laws. The
continued non-criminalization of marital rape remains a glaring deficiency, reflecting the
persistence of patriarchal assumptions within the legal framework. Addressing these challenges
requires not only legislative reform but also a transformation in institutional practices and

societal attitudes.
11. Comparison With International Standards

A comparative analysis of Indian rape legislation against international legal frameworks
reveals significant progress alongside persistent gaps. While many jurisdictions now define
rape without focusing on gender, recognizing anyone can be affected, India largely sticks to
rules based on male or female identity. This narrow approach limits who the law protects and
how it applies. Though steps forward are clear, gaps remain when compared to broader global

norms.

What stands out is how marital rape gets handled. Some countries treat it as a crime, yet India
carves out an exception - rooted in long-standing societal pushback - which fuels questions

around its commitment to equal rights between women and men.

Still, India has moved toward global standards by shielding survivors - courts now operate
behind closed doors, names stay hidden. Expanding definitions of sex crimes, tougher
sentences show how seriously such acts are taken. What once slipped through cracks now meets

firm consequences.

22 Aparna Bhat v. State of Madhya Pradesh, (2021) 3 SCC 247.
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Overall, while notable progress has been made, further legal updates are needed for India to

fully align with international standards.

12. Findings

The doctrinal analysis yields the following findings:

1. Judicial evolution: Indian courts have progressively moved from a
corroborationcentric, sceptical approach to a survivor-centric framework that
recognizes the psychological dimensions of sexual violence and affirms the evidentiary

sufficiency of the victim's testimony.

2. Constitutional framing: The elevation of rape as a violation of Article 21 has
transformed it from a mere penal offence to a constitutional wrong, imposing positive

obligations on the state.

3. Legislative impact: The Criminal Law (Amendment) Act, 2013, and the BNS
2023 have expanded the definition of rape, codified consent, and introduced procedural
protections. However, the retention of the marital rape exception remains a fundamental

inconsistency.

4. Implementation gap: Institutional failures—including police insensitivity,
forensic backlogs, and trial delays—continue to undermine conviction rates and deter

reporting.

5. Judicial inconsistency: While the Supreme Court has articulated progressive
principles, lower courts and some High Courts continue to deploy stereotypical

reasoning, highlighting the need for systematic judicial education.

6. International divergence: India has adopted international standards on
procedural protections but lags on substantive definitions, particularly marital rape and

gender neutrality.

13. Conclusion

The evolution of rape jurisprudence in India reflects a larger tension between tradition and

progress. While courts have made significant strides in promoting gender justice through
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constitutional interpretation and activist interventions, entrenched societal biases and systemic

flaws continue to hinder meaningful change.

The transition from the IPC to the BNS represents an opportunity to address persistent gaps,
yet the retention of the marital rape exception suggests that legislative will remains incomplete.

Judicial sensitivity has increased, but inconsistency in application remains a concern.

Ultimately, combating sexual violence requires more than legal change. It demands a
fundamental transformation in societal attitudes and a shared commitment to respecting the
dignity and autonomy of all individuals. Legal reform must be accompanied by institutional

accountability, judicial education, and public awareness campaigns.

14. Suggestions and Recommendations

Based on the analysis, the following measures are recommended:

14.1 Legislative Reforms

. Criminalize marital rape by repealing Exception 2 to Section 63 of the BNS.
This would align Indian law with international human rights standards and affirm the

bodily autonomy of married women.

. Enact gender-neutral rape provisions to protect male victims and transgender
persons. Alternatively, amend the definition of rape to be gender-neutral while retaining

specific protections for female survivors where warranted.

. Consider affirmative consent legislation requiring positive communication of
agreement, shifting the evidentiary burden from the victim to the accused in contested

consent cases.

14.2 Institutional Reforms

. Mandate specialized training for police officers, prosecutors, and judges on
trauma informed responses to sexual violence. The guidelines in Aparna Bhat should

be incorporated into judicial training curricula.

. Establish specialized fast-track courts for sexual violence cases with
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dedicated prosecutors and support staff. Time limits in the BNSS should be strictly

monitored.

. Strengthen forensic infrastructure by ensuring timely access to medical

examination, DNA analysis, and other evidence collection protocols.

14.3 Victim Support Mechanisms

. Expand legal aid and psychosocial counselling services for survivors, with

gendersensitive and trauma-informed care.

. Create state-funded rehabilitation and compensation schemes with
streamlined application processes. The existing Victim Compensation Scheme (2018)

should be harmonized across states.

14.4 Social Transformation

. Launch public awareness campaigns challenging victim-blaming narratives
and promoting consent education. These campaigns should be integrated into school

curricula at the secondary level.

. Support community-based interventions that address patriarchal norms and

encourage bystander intervention.
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