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I. ABSTRACT

The Unlawful Activities (Prevention) Act, 1967 (UAPA) constitutes the
cornerstone of India’s legal framework to combat unlawful activities and
terrorism. Over the decades, the Act has evolved significantly in response to
emerging threats to national security. Originally enacted to deal with
unlawful associations, it has been transformed into a comprehensive anti-
terror legislation through various amendments. This evolution reflects the
State’s increasing focus on strengthening preventive and punitive
mechanisms against terrorism. In addition to legislative developments, the
establishment of the National Investigation Agency (NIA) under the NIA
Act, 2008 marked a significant institutional advancement. The NIA functions
as a specialized central agency tasked with investigating offences that have
national and international implications. Its role has become increasingly
important in ensuring coordinated investigation and effective prosecution of
terrorism-related offences. The criminal prosecution process under UAPA is
distinct from ordinary criminal law due to its stringent provisions, including
extended detention, restricted bail, and special courts. While these provisions
aim to strengthen national security, they also raise serious concerns regarding
procedural fairness and protection of fundamental rights. This paper
critically examines the legal framework of UAPA, the prosecution process,
and the role of the NIA. It also evaluates judicial interpretation and highlights
issues such as delays, low conviction rates, and possible misuse. The study
concludes that while UAPA is essential for national security, its
implementation must be balanced with constitutional safeguards.
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I1I. INTRODUCTION

India’s geographical and political landscape has made it vulnerable to various forms of
terrorism, insurgency, and extremist activities. These challenges have required the State to
adopt strong legal measures to ensure national security. The Unlawful Activities (Prevention)
Act, 1967 was enacted with the objective of preventing activities that threaten the sovereignty
and integrity of India.! Over time, the Act has evolved into a comprehensive anti-terror law

through successive amendments.

The transformation of UAPA was particularly significant after the repeal of earlier anti-terror
laws such as POTA.? The amendments introduced stringent provisions dealing with terrorist
acts, financing of terrorism, and expanded powers of investigation. These changes have made

UAPA one of the most powerful legal instruments in India’s criminal justice system.

The establishment of the National Investigation Agency (NIA) in 2008 further strengthened
this framework.> The NIA was created to provide a centralized, professional, and efficient
mechanism for investigation of offences affecting national security. Its nationwide jurisdiction
and specialized expertise have enabled it to handle complex cases involving cross-border

terrorism and organized crime.

However, the expansion of such powers has also raised concerns regarding misuse, violation
of fundamental rights, and the balance between security and liberty. This article seeks to
examine these aspects in detail by analysing the legal provisions, prosecution process, and

judicial interpretation of UAPA.
III. CONCEPT AND LEGAL FRAMEWORK OF UAPA
3.1 Evolution of UAPA

The UAPA was originally enacted in 1967 with a limited objective of regulating unlawful
associations. Over time, the changing nature of threats led to the expansion of the Act’s scope.

The repeal of POTA in 2004 resulted in the incorporation of anti-terror provisions into UAPA.*

! The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s. 2(0).

2 The Prevention of Terrorism Act, 2004, (No. 26 of 2004)

? The National Investigation Agency Act, 2008, (No. 34 of 2008)

4 The Unlawful Activities (Prevention) Amendment Act, 2004 (Act 29 of 2004).
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Subsequent amendments in 2008, 2012, and 2019 further strengthened the law by introducing
stricter provisions, including expanded definitions of terrorist acts and enhanced powers of
investigation. These amendments reflect the State’s attempt to adapt to evolving security

challenges.

However, the continuous expansion of the Act has also led to concerns regarding over-
criminalization and the potential for misuse. Scholars have emphasized the need for balancing

security measures with constitutional safeguards.’
3.2 Meaning of Unlawful and Terrorist Activities

The definition of “unlawful activity” under Section 2(0) is broad and includes any action that
questions India’s sovereignty or territorial integrity.® This wide scope enables authorities to

address various threats but also creates ambiguity in interpretation.

Section 15 defines “terrorist act” to include acts involving violence, use of explosives, and
threats to national security.” The inclusion of economic and infrastructural damage further

broadens the scope of the provision.

While such wide definitions strengthen enforcement, they also raise concerns regarding
arbitrary application. Courts have often been required to interpret these provisions to ensure

they are not misused.
3.3 Designation of Individuals as Terrorists

The 2019 amendment introduced the provision for designating individuals as terrorists.® This

marked a significant shift from earlier provisions that applied only to organizations.

This measure aims to prevent individuals from engaging in terrorist activities at an early stage.
However, it raises concerns about due process, as the designation may affect reputation and

liberty without a full trial.

5 K. B. Srivastava, Balancing Liberty and National Security: The UAPA Framework, Indian Journal of
Constitutional Law (2019) Vol. §, p. 45.

¢ The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s. 2(0)

" The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s. 15

8 The Unlawful Activities (Prevention) Amendment Act, 2019, ss 35,36
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The absence of robust safeguards and review mechanisms has been criticized by legal scholars

and human rights advocates.
3.4 Bail and Detention Provisions

The bail provisions under UAPA are among the most stringent in Indian law. Section 43D(5)

restricts the grant of bail if a prima facie case exists.’

Additionally, the Act allows detention up to 180 days without filing a charge sheet.!® This
extended period is intended to facilitate thorough investigation but often results in prolonged

Incarceration.

Courts have struggled to balance these provisions with the right to personal liberty under

Article 21.!!
3.5 Special Courts

Special Courts are established to ensure speedy trial of offences under UAPA.!? These courts
are equipped to handle complex cases involving terrorism and national security. However, in
practice, delays in trials remain a major issue due to procedural complexities and backlog of

casces.

The effectiveness of Special Courts depends on adequate infrastructure, trained personnel, and

efficient case management systems.
IV. CRIMINAL PROSECUTION PROCESS UNDER UAPA
4.1 Registration of FIR and Investigation

The prosecution process begins with the registration of an FIR. Cases involving serious

offences are often transferred to the NIA under statutory provisions.'?

The investigation stage is critical, as it involves collection of evidence, interrogation of

° The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s. 43D(5).

10 The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s.43D(2)(b).
1 Maneka Gandhi v. Union of India, (1978) 1 SCC 248.

12 The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s.11

13 National Investigation Agency Act,(No. 34 of 2008), s.6(4)
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suspects, and coordination with multiple agencies.

Due to the complexity of terrorism cases, investigations often involve digital evidence,

financial tracking, and international cooperation.
4.2 Investigation Powers

Investigating agencies under UAPA are granted wide powers, including search, seizure, arrest,
and surveillance.!*These powers are necessary to effectively deal with terrorism but may lead

to misuse if not properly regulated.

The lack of adequate oversight mechanisms raises concerns regarding abuse of power and

violation of rights.
4.3 Filing of Charge Sheet

The extended time period for filing charge sheets allows investigators to build strong cases.

However, it also leads to prolonged detention of accused persons.'?

In many cases, delays in filing charge sheets result in denial of timely justice. This aspect has

been criticized as being contrary to the principle of speedy trial.
4.4 Trial before Special Courts

Trials are conducted before Special Courts designated under the Act. These courts are expected
to ensure speedy disposal of cases. However, delays are common due to complex evidence,
multiple accused, and procedural hurdles. The effectiveness of the trial process depends on

efficient judicial management and availability of resources.
4.5 Burden of Proof

Under Section 43E, presumptions operate against the accused, shifting the burden of proof.!¢

This is a significant departure from the principle of presumption of innocence.

14 The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s.43A-43F
15 Mohammed Igbal M. Shaikh v. State of Maharashtra, (1998) 4 SCC 494.
16 The Unlawful Activities (Prevention) Act, 1967, (No. 37 of 1967) s.43E
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While justified in the context of national security, such provisions must be applied cautiously

to avoid injustice.
V.ROLE OF THE NATIONAL INVESTIGATION AGENCY (NIA)
5.1 Establishment and Objective

The NIA was established in 2008 to strengthen India’s response to terrorism.!” It was designed
as a specialized agency capable of handling complex cases involving national and international

dimensions.
Its creation marked a shift towards centralized investigation of terrorism-related offences.
5.2 Jurisdiction and Powers

The NIA has nationwide jurisdiction and can take over cases from state police.'® This ensures

uniformity and efficiency in investigation.
However, it has also raised concerns regarding federalism and state autonomy.
5.3 Investigation and Coordination

The NIA coordinates with state police, intelligence agencies, and international organizations.

It plays a crucial role in gathering evidence and ensuring effective prosecution.

Its expertise in handling complex cases enhances the overall effectiveness of the criminal

justice system.
5.4 Role in Prosecution

The NIA works closely with public prosecutors to present strong cases in court. It ensures

proper documentation and presentation of evidence.

This coordination is essential for securing convictions.

17 The National Investigation Agency Bill, 2008.
18 National Investigation Agency Act,(No. 34 of 2008), 5.6-8
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5.5 Challenges Faced

Despite its strengths, the NIA faces several challenges such as delays, evidentiary issues, and
allegations of bias. The complexity of cases and lack of resources also affect its efficiency.

Addressing these challenges is essential for improving the effectiveness of the agency.
VI. JUDICIAL REVIEW AND CASE LAW
Judicial review plays a crucial role in ensuring that the provisions of UAPA are applied fairly.

In NIA v. Zahoor Ahmad Shah Watali, the Supreme Court upheld strict bail provisions,
limiting judicial discretion.!® However, this approach has been criticized for being overly

restrictive.

In Union of India v. K.A. Najeeb, the Court granted bail due to prolonged detention,

emphasizing the importance of personal liberty.°

Courts have consistently highlighted the need to balance national security with fundamental

rights under Article 21.2! Judicial intervention acts as a safeguard against misuse of the law.
VII. CRITICAL ANALYSIS

The Unlawful Activities (Prevention) Act, 1967, despite being a powerful anti-terror
legislation, raises several important concerns in its practical application. One of the most
significant issues is the low conviction rate in UAPA cases, which questions the effectiveness
of investigation and prosecution. While the Act provides extensive powers to investigating
agencies, the quality of evidence collected often fails to meet the standards required for
conviction. This gap between arrest and conviction suggests that the law is sometimes used

more as a preventive detention tool rather than a prosecutorial mechanism.?

Another major concern is the prolonged detention of accused persons due to stringent bail
provisions. Section 43D(5) makes bail extremely difficult, resulting in individuals remaining

in custody for extended periods without trial. In many instances, the duration of detention

19(2019) 5 SCC 1.

20(2021)3 SCC 713.

2L A K. Gopalan v. State of Madras, AIR 1950 SC 27; Kartar Singh v. State of Punjab, (1994) 3 SCC 569.
22 National Crime Records Bureau (NCRB), Crime in India 2021: Statistics on UAPA Cases (2022).
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exceeds what would have been the punishment if the accused were convicted. This situation
raises serious questions about fairness and the presumption of innocence. The Supreme Court
has also emphasized that personal liberty cannot be ignored merely because the allegations are

serious.?

Further, the broad and vague definitions of “unlawful activity” and “terrorist act” create scope
for misuse. The lack of clear boundaries allows authorities to interpret these provisions widely,
which may lead to their application in cases that do not strictly involve terrorism. This has led
to concerns about the use of UAPA against dissenters, activists, or individuals expressing
unpopular opinions. Legal scholars have repeatedly highlighted the need for caution in

applying such wide provisions.?*

Another critical issue is the lack of effective accountability mechanisms for investigating
agencies. While agencies like the NIA are given extensive powers, there is limited independent
oversight over their functioning. Allegations of selective investigation and procedural
irregularities have been raised in several cases. Without proper checks and balances, there is a
risk that such powers may be misused, which can undermine public confidence in the justice

system. Strengthening transparency and accountability is therefore essential.
VIII. SUGGESTIONS

To improve the functioning of UAPA and ensure that it serves its intended purpose without
compromising individual rights, several reforms can be considered. Firstly, there is a strong
need to clarify and narrow down the definitions of “terrorist act” and “unlawful activity.” Clear
and precise definitions will reduce ambiguity and prevent the law from being applied in
situations where it may not be appropriate. This will also help courts interpret the provisions

more consistently and fairly.

Secondly, the bail provisions under UAPA require reconsideration. While strict provisions may
be justified in serious cases, an absolute restriction on bail can lead to injustice, especially when
trials are delayed. Courts should be given greater discretion to grant bail based on the facts and

circumstances of each case. This will help maintain a balance between national security and

23 supra note 20
24 Gautam Bhatia, “The New National Security State: Re-examining the UAPA,” Economic and Political
Weekly, Vol. 54, No. 3 (2019).
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individual liberty.?>

Another important step is to ensure time-bound investigation and trial. Delays in the criminal
justice process not only affect the accused but also weaken the prosecution’s case. Special
Courts should be strengthened with adequate infrastructure, trained judges, and efficient case
management systems so that cases are disposed of within a reasonable time. This will enhance

both efficiency and fairness in the system.

Finally, there is a need to improve accountability and transparency of investigative agencies.
Independent oversight mechanisms, better training of officers, and use of modern technology
can significantly improve the quality of investigation. Building public trust in the system is
essential, and this can only be achieved if the law is applied in a fair, transparent, and unbiased

manner.
IX. CONCLUSION

The Unlawful Activities (Prevention) Act, 1967 plays a crucial role in protecting India’s
sovereignty and addressing the growing challenges of terrorism. Along with the National
Investigation Agency, it forms a strong legal and institutional framework for investigation and
prosecution of serious offences. Over the years, the law has evolved to meet changing security

needs, making it an essential tool in maintaining national security.

However, the effectiveness of this framework depends not only on the strength of its provisions
but also on how it is implemented. Issues such as prolonged detention, delays in trials, and
concerns regarding misuse highlight the need for a more balanced approach. A legal system
must ensure that while the guilty are punished, the innocent are not subjected to unnecessary
hardship. It is important to recognize that national security and individual rights are not
mutually exclusive. A fair legal framework must protect both. Judicial oversight, responsible
enforcement, and continuous review of the law are necessary to maintain this balance.
Strengthening procedural safeguards will ensure that justice is not only achieved but also

perceived to be fair.

In conclusion, UAPA remains a vital component of India’s counter-terrorism strategy, but its

long-term success depends on its careful and responsible application. A balanced approach that

25 supra note 20; see also Shaheen Welfare Assn. v. Union of India, (1996) 2 SCC 616.
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respects constitutional values while addressing security concerns will ensure that the objectives

of justice and national security are achieved together.
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