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ABSTRACT 

The principle that “bail is the rule and jail is the exception” forms a 
cornerstone of Indian criminal jurisprudence and reflects the constitutional 
commitment to personal liberty under Article 21 of the Constitution of India. 
This paper critically examines the evolution of bail jurisprudence in India 
through statutory provisions under the Criminal Procedure Code, 1973 and 
landmark judicial pronouncements of the Supreme Court. It analyses how 
courts have interpreted the balance between the presumption of innocence 
and the necessity of ensuring fair investigation and trial.  

The study further explores the challenges in the practical implementation of 
bail principles, including judicial discretion, socio-economic disparities, 
overcrowding of prisons, and delays in the criminal justice system. By 
examining significant cases and recent trends, the paper evaluates whether 
the constitutional promise of liberty is effectively upheld in contemporary 
bail practices. The research concludes with recommendations aimed at 
strengthening procedural safeguards and ensuring a more uniform and rights-
oriented approach to bail adjudication in India. 

Keywords: Bail, Personal Liberty, Article 21, Criminal Procedure Code, 
Judicial Discretion, Presumption of Innocence, Supreme Court of India, 
Undertrial Prisoners. 
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1. INTRODUCTION 

Liberty is one of the most cherished constitutional values in a democratic society. The criminal 

justice system must strike a delicate balance between safeguarding individual freedom and 

ensuring effective prosecution of offences. The concept of bail operates within this balance, 

serving as a mechanism to prevent unnecessary detention of accused persons prior to 

conviction. 

The constitutional foundation of bail lies in Article 21 of the Constitution of India, which 

guarantees that no person shall be deprived of life or personal liberty except according to 

procedure established by law. Judicial interpretation has expanded this provision to include 

fairness, reasonableness, and proportionality in deprivation of liberty. 

In State of Rajasthan v. Balchand1, the Supreme Court of India famously observed that “the 

basic rule may perhaps be tersely put as bail, not jail.” This principle has since become a 

cornerstone of Indian bail jurisprudence. 

However, practical realities indicate a divergence between doctrine and implementation. A 

significant proportion of India’s prison population consists of undertrial prisoners, individuals 

who have not yet been convicted but remain incarcerated due to delays, inability to furnish bail 

bonds, or restrictive judicial interpretation. This raises critical questions regarding 

constitutional morality, equality before law, and access to justice. 

This paper seeks to examine whether the judiciary’s articulation of bail as a rule has translated 

into consistent judicial practice, and whether structural reforms are required to harmonize 

constitutional ideals with ground realities. 

 2. LITERATURE REVIEW 

Bail jurisprudence in India has attracted considerable scholarly attention, particularly in the 

context of constitutional expansion under Article 21. Academic discourse has largely focused 

on three themes: judicial discretion, socio-economic inequality, and prison overcrowding. 

Scholars have argued that while judicial pronouncements articulate liberty-centric principles, 

 
1 State of Rajasthan v. Balchand,(1977) 4 SCC 308. 
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implementation suffers due to structural inefficiencies and inconsistent standards. 

Commentators on criminal procedure note that bail decisions often reflect judicial conservatism 

rather than constitutional optimism. 

The Law Commission of India, in its 268th Report on Bail Reforms (2017), highlighted the 

urgent need for rationalization of bail provisions to reduce undertrial detention and ensure 

uniformity. It emphasized that unnecessary arrest and mechanical denial of bail contribute 

significantly to prison overcrowding. 

Empirical prison data published periodically by the National Crime Records Bureau (NCRB) 

indicates that undertrial prisoners constitute a substantial percentage of the total prison 

population. This reinforces the constitutional concern articulated in Hussainara Khatoon that 

prolonged pre-trial detention undermines the presumption of innocence. 

Existing scholarship therefore establishes that bail jurisprudence is not merely procedural but 

deeply constitutional, implicating liberty, equality, and access to justice. 

2. RESEARCH QUESTIONS 

This paper is guided by the following research questions: 

1. What is the constitutional and statutory basis of bail in India? 

2. How has judicial interpretation shaped the doctrine that bail is the rule and jail the 

exception? 

3. Why does inconsistency persist in bail decisions despite established jurisprudence? 

4. What reforms are necessary to ensure uniform and constitutionally compliant bail 

administration? 

3. RESEARCH METHODOLOGY 

This research adopts a doctrinal method of study. Primary sources include statutory provisions 

under the Code of Criminal Procedure, 1973 and judicial precedents delivered by the Supreme 

Court of India and various High Courts. Secondary sources include academic commentaries, 
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journal articles, Law Commission reports, and official prison statistics. The study is analytical 

and critical in nature, aiming to examine both legal principles and practical implementation. 

4. STATUTORY FRAMEWORK GOVERNING BAIL IN INDIA 

The law relating to bail in India is primarily codified under the Code of Criminal Procedure, 

1973 (CrPC). The CrPC classifies offences into two categories: bailable and non-bailable 

offences. 

4.1 Bail in Bailable Offences 

Section 436 of the CrPC provides that in cases involving bailable offences, the accused has a 

right to be released on bail. The grant of bail in such cases is mandatory, provided the accused 

is willing to furnish surety. 

This reflects the legislative intention to minimize pre-trial detention for less serious offences 

and uphold personal liberty. 

4.2 Bail in Non-Bailable Offences 

Section 437 of the CrPC deals with non-bailable offences. Here, the grant of bail is 

discretionary and depends upon factors such as: 

1. Nature and gravity of offence. 

2. Severity of punishment. 

3. Likelihood of fleeing from justice. 

4. Possibility of tampering with evidence. 

Section 439 confers special powers upon the High Courts and Courts of Sessions to grant bail, 

even in serious offences. 

While statutory provisions outline general principles, the ultimate discretion lies with the 

judiciary. It is this discretion that has shaped bail jurisprudence through constitutional 

interpretation. 
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 5. EVOLUTION OF BAIL JURISPRUDENCE IN INDIA 

The doctrine that bail is the rule and jail the exception did not emerge automatically from 

statutory text; it evolved through constitutional interpretation by the judiciary. The expansion 

of Article 21 by the Supreme Court of India transformed bail from a procedural discretion into 

a constitutional concern. 

5.1 Gudikanti Narasimhulu v. Public Prosecutor (1978) 

In Gudikanti Narasimhulu v. Public Prosecutor,2 Justice V.R. Krishna Iyer emphasized that 

bail decisions must be informed by a humane and socially sensitive approach. The Court held 

that deprivation of liberty must not be mechanical and that poverty should not become a ground 

for continued detention. 

The judgment introduced the idea that judicial discretion in bail must align with constitutional 

values, particularly fairness and proportionality. Justice Iyer cautioned against excessive 

reliance on the gravity of the offence alone, stressing that personal liberty cannot be sacrificed 

merely because the charge is serious. 

This case marked a shift from a rigid statutory reading to a constitutional interpretation of bail. 

5.2 Hussainara Khatoon v. State of Bihar (1979) 

In the landmark series of cases collectively known as Hussainara Khatoon v. State of Bihar,3 

the Court addressed the alarming number of undertrial prisoners languishing in jails for years 

without trial. 

The Court held that the right to a speedy trial is implicit in Article 21. Continued detention of 

undertrial prisoners solely due to delay violated fundamental rights. The judgment highlighted 

the systemic inequality faced by economically weaker sections who could not afford bail. 

This case firmly linked bail jurisprudence with socio-economic justice and constitutional 

morality. 

 
2 Gudikanti Narasimhulu v. Public Prosecutor,(1978) 1 SCC 240. 
3 Hussainara Khatoon v. State of Bihar,(1979)AIR 1369. 
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5.3 Sanjay Chandra v. Central Bureau of Investigation (2012) 

In Sanjay Chandra v. CBI,4 the Court reiterated that the object of bail is neither punitive nor 

preventative. Pre-trial incarceration should not be used as a substitute for punishment. 

The Court observed that seriousness of allegations alone cannot justify denial of bail. Unless 

there is risk of absconding or tampering with evidence, bail should ordinarily be granted. 

This case reaffirmed that bail jurisprudence must prioritize liberty over public sentiment. 

5.4 Arnab Manoranjan Goswami v. State of Maharashtra (2020) 

In Arnab Manoranjan Goswami v. State of Maharashtra,⁵5 the Court stressed the importance 

of protecting personal liberty, even directing lower courts to remain sensitive to constitutional 

values. 

The Court observed that courts must not ignore the principle that liberty is the norm and 

detention the exception. 

However, critics argue that the urgency shown in high-profile cases does not always extend to 

ordinary undertrial prisoners, raising concerns about equality before law. 

6. UNDERTRIAL PRISONERS AND THE CRISIS OF PRE-TRIAL DETENTION 

Despite progressive judicial pronouncements, a substantial portion of India’s prison population 

consists of undertrial prisoners. Many remain incarcerated due to: 

1. Inability to furnish surety. 

2. Delays in trial. 

3. Procedural inefficiencies. 

4. Overburdened judiciary. 

 
4 Sanjay Chandra v. Central Bureau of Investigation, (2012) 1 SCC 40. 
5 Arnab Manoranjan Goswami v. State of Maharastra, (2020) SCC OnLine SC 964. 
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The constitutional paradox lies in the fact that individuals presumed innocent are subjected to 

prolonged incarceration. This undermines both Article 21 and Article 14 (equality before law). 

The economic dimension of bail further complicates the issue. Bail conditions often require 

financial sureties that economically disadvantaged individuals cannot provide. Thus, liberty 

becomes contingent upon financial capacity. 

This transforms bail from a constitutional safeguard into a privilege of the affluent. 

7. JUDICIAL DISCRETION AND INCONSISTENCY 

One of the central challenges in bail jurisprudence is inconsistency. Since Section 437 and 

Section 439 of the CrPC grant discretionary power, decisions vary widely across courts. 

Factors contributing to inconsistency include: 

1. Subjective interpretation of “gravity of offence.” 

2. Media influence in high-profile cases. 

3. Fear of public criticism. 

4. Absence of uniform bail guidelines. 

While discretion is necessary, unstructured discretion risks arbitrariness. Constitutional 

jurisprudence demands reasoned and proportionate decisions, yet many bail orders lack 

detailed reasoning. 

This inconsistency weakens public confidence in the justice system. 

8. CRITICAL ANALYSIS 

The doctrinal articulation that bail is the rule reflects constitutional maturity. However, its 

implementation remains uneven. 

Three structural concerns emerge: 

Economic Inequality: Bail conditions disproportionately disadvantage the poor. 
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Over-Criminalization: Increasing number of non-bailable offences expands pre-trial detention. 

Preventive Detention Trends: Expanding state power under special statutes often limits bail. 

Although courts emphasize liberty, ground-level practice frequently prioritizes caution over 

constitutional commitment. 

The principle remains strong in theory but fragile in practice.  

9. RECOMMENDATION 

To strengthen bail jurisprudence, the following reforms are recommended: 

1. Framing of Uniform Bail Guidelines. 

2. The higher judiciary should develop structured bail guidelines to reduce arbitrariness. 

3. Expansion of Personal Bond System. 

4. Courts should prioritize personal bonds over financial sureties for economically weaker 

accused persons. 

5. Mandatory Reasoned Orders. 

6. All bail rejections must include detailed reasoning linked to statutory factors. 

7. Time-Bound Trial Mechanisms. 

8. Undertrial detention beyond a fixed duration should automatically trigger 

reconsideration of bail. 

9. Judicial Training and Sensitization. 

10. Regular training programs emphasizing constitutional liberty principles. 

10. CONCLUSION 

The doctrine that bail is the rule and jail the exception reflects a deep constitutional 

commitment to personal liberty. Through landmark judgments, the judiciary has repeatedly 
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affirmed that pre-trial detention must remain exceptional. 

However, the persistence of undertrial incarceration, economic barriers, and inconsistent 

judicial discretion reveals a significant gap between constitutional ideal and institutional 

reality. 

For bail jurisprudence to truly reflect Article 21, systemic reforms are essential. Liberty must 

not depend on wealth, influence, or public visibility. A democratic criminal justice system must 

ensure that the presumption of innocence is not rendered illusory by prolonged detention. 

Only then can the principle that “bail is the rule” transcend rhetoric and become lived 

constitutional practice. 
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