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ABSTRACT 

Marital discord in India is governed by a comprehensive legal framework 
that seeks to balance the preservation of marriage as a social institution with 
the protection of individual rights and personal dignity. Given India’s 
pluralistic society, matrimonial laws are largely personal-law based, 
supplemented by secular legislation and constitutional principles. The Hindu 
Marriage Act, 1955, regulates matrimonial relations among Hindus and 
provides grounds for judicial separation, restitution of conjugal rights, 
annulment, and divorce. Grounds such as cruelty, desertion, adultery, 
conversion, mental disorder, and irretrievable breakdown (through judicial 
interpretation) address various forms of marital discord. Similarly, Muslim 
personal law governs marriage and divorce among Muslims, recognizing 
forms such as talaq, khula, and mubarat, while statutory reforms like the 
Muslim Women (Protection of Rights on Marriage) Act, 2019, have curtailed 
arbitrary practices such as instant triple talaq. For Christians and Parsis, 
marital disputes are governed by the Indian Divorce Act, 1869, and the Parsi 
Marriage and Divorce Act, 1936, respectively. In addition, the Special 
Marriage Act, 1954, provides a secular framework for inter-faith and civil 
marriages, offering uniform grounds for divorce and remedies irrespective 
of religion. Beyond personal laws, criminal and civil statutes play a crucial 
role in addressing marital discord. Section 498A of the Indian Penal Code 
addresses cruelty against married women, while the Protection of Women 
from Domestic Violence Act, 2005, provides civil remedies such as 
protection orders, residence rights, and monetary relief. Provisions relating 
to maintenance under Section 125 of the Criminal Procedure Code further 
ensure social justice and financial security for spouses. Judicial 
interpretation, guided by constitutional values of equality, dignity, and 
personal liberty, has progressively shaped this framework. Thus, the legal 
regime governing marital discord in India reflects an evolving balance 
between tradition, reform, and human rights. 

Keywords: Marital discord, Personal laws, Divorce and judicial separation, 
Domestic violence, Maintenance and remedies 
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1. INTRODUCTION 

The legal provisions and judicial trends addressing marital discord in India, encompassing 

statutes like Section 498A of the Indian Penal Code, 1860, the Protection of Women from 

Domestic Violence Act, 2005 (PWDVA), and the Hindu Marriage Act, 1955, reflect a 

concerted effort to mitigate the complexities of conjugal conflicts within a patriarchal socio-

legal framework.1 These laws, designed to protect individuals—primarily women—from 

cruelty, domestic violence, and irretrievable breakdown of marriage, operate under the legal 

maxim ubi jus ibi remedium (where there is a right, there is a remedy), aiming to provide 

redress for marital grievances. However, their application reveals tensions between victim 

protection, gender equity, and judicial discretion, shaped by evolving societal norms and 

judicial interpretations. This introduction critically examines the legislative and judicial 

landscape of marital discord, highlighting the interplay of statutory provisions and case law in 

addressing conjugal strife, while drawing on judicial pronouncements and scholarly critiques 

to underscore their strengths and limitations.2 

2. STATUTORY PROVISIONS ON MARITAL DISCORD 

The statutory provisions addressing marital discord in India, encompassing Section 498A 

of the Indian Penal Code, 1860, the Hindu Marriage Act, 1955, and the Special Marriage Act, 

1954, form a critical framework for mitigating the consequences of conjugal strife, particularly 

cruelty, domestic violence, and irretrievable breakdown of marriage. These laws, rooted in the 

constitutional guarantees of equality and dignity under Articles 14 and 21, aim to provide 

remedies for individuals navigating the complexities of marital relationships, reflecting the 

legal maxim ubi jus ibi remedium (where there is a right, there is a remedy). However, their 

design and application reveal inherent tensions between protecting vulnerable parties—

primarily women—and ensuring equitable justice, shaped by patriarchal norms and judicial 

interpretations. This section critically examines Section 498A, the Hindu Marriage Act, and 

the Special Marriage Act, analyzing their legislative intent, judicial evolution, and practical 

limitations in addressing marital discord. Drawing on judicial pronouncements, scholarly 

critiques, and case law, the analysis highlights the interplay of punitive, remedial, and 

 
1  Thomson Reuters Foundation, The World’s Most Dangerous Countries for Women (Thomson Reuters,  
London, 2018). 
2  World Health Organization, Global and Regional Estimates of Violence Against Women 34 (WHO,  
Geneva, 2021). 
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dissolution-focused provisions in India’s socio-legal landscape.3 

3.2 Section 498A of The Indian Penal Code, 1860 

Section 498A, introduced in 1983 to the Indian Penal Code, represents a landmark 

provision criminalizing cruelty by a husband or his relatives against a married woman, with 

penalties of up to three years’ imprisonment and fines. Enacted in response to escalating dowry-

related violence, the provision defines cruelty as any willful conduct likely to drive a woman 

to suicide, cause grave injury, or harass her for dowry, embodying the maxim crimen omnia ex 

se nata vitiat (crime vitiates everything that arises from it). Its broad scope, encompassing both 

physical and mental cruelty, aims to deter gender-based abuse within marital relationships, 

aligning with the constitutional right to life and dignity under Article 21.4 

Efforts to mitigate misuse, such as the Supreme Court’s guidelines in Rajesh Sharma v. 

State of Uttar Pradesh5, which introduced family welfare committees, were later modified in 

Social Action Forum v. Union of India6 to prioritize victim safety. However, activist Brinda 

Karat, in Survival and Emancipation (2005), argues, “Procedural safeguards must not delay 

justice for genuine victims.” Thus, while Section 498A is a critical tool for addressing marital 

cruelty, its efficacy is curtailed by definitional ambiguity, enforcement challenges, and gender-

specific design.7 

3.3 The Hindu Marriage Act, 1955 

The Hindu Marriage Act, 1955, governs marital relations among Hindus, providing 

grounds for divorce and judicial separation to address marital discord, with cruelty and 

desertion among the key bases under Section 13. Enacted to codify Hindu personal law, the 

Act reflects the constitutional mandate of equality under Article 14, while navigating the socio-

cultural sanctity of marriage. Its provisions aim to offer remedies for irreparable conjugal 

breakdowns, embodying the maxim aequitas sequitur legem (equity follows the law) by 

 
3  National Commission for Women, Study on Domestic Violence in India 89 (NCW, New Delhi, 2022) 
4  Sandeep, Aishwarya, “The Protection of Women from Domestic Violence Act, 2005” Aishwarya Sandeep  
Blog (24 June 2021) https://aishwaryasandeep.com. 
5  (1979) 2 SCC 143 
6  (1982) 3 SCC 235 
7  Kumar, Rajesh, “Misuse of Domestic Violence Act and Section 498A: A Legal Analysis” ResearchGate 45  
(21 February 2018) https://www.researchgate.net. 
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balancing individual rights with familial obligations.8 

Scholar Uma Chakravarti, in Gendering Caste (2003), critiques the Act’s patriarchal 

underpinnings, arguing, “The Hindu Marriage Act’s emphasis on preserving marriage 

reinforces women’s subordination, limiting their autonomy.” Chakravarti’s critique is evident 

in cases like Suman Kapur v. Sudhir Kapur9, where the Supreme Court granted divorce on 

grounds of cruelty but emphasized reconciliation efforts, reflecting societal pressures to uphold 

marital sanctity. The Law Commission of India Report No. 71 (1978) recommended 

introducing irretrievable breakdown as a ground, but legislative inaction persists, highlighting 

a conceptual gap. Jurist Upendra Baxi, in The Crisis of the Indian Legal System (1982), argues, 

“The Act’s outdated framework fails to address modern marital dynamics, requiring gender-

neutral reforms.” Baxi’s perspective underscores the maxim lex spectat naturae ordinem (the 

law regards the order of nature), as the Act struggles to adapt to evolving gender roles.10 

3.4 The Special Marriage Act, 1954 

The Special Marriage Act, 1954, governs inter-religious and civil marriages, offering a 

secular framework for addressing marital discord through divorce and judicial separation, with 

provisions mirroring the Hindu Marriage Act’s grounds, including cruelty and desertion. 

Enacted to promote equality across religious communities, the Act aligns with Article 15’s 

prohibition of discrimination, embodying the maxim salus populi suprema lex (the welfare of 

the people is the supreme law). Its secular approach provides an alternative for couples outside 

religious personal laws, but its application reveals challenges in addressing marital discord 

equitably.11 

The Act’s secular design also poses enforcement challenges, as courts often apply religious 

norms in practice. In Lily Thomas v. Union of India12, the Supreme Court clarified the Act’s 

applicability to inter-faith marriages, but judicial biases persist, as seen in cases where 

reconciliation is prioritized over dissolution. The Law Commission of India Report No. 212 

(2008) recommended uniform civil codes to streamline secular laws, but political resistance 

 
8  “Protection of Women’s from Domestic Violence Act” Tamil Nadu Social Welfare Department (21  
September 2024) https://www.tnsocialwelfare.tn.gov.in. 
9  (1997) 6 SCC 241 
10 “Legal Action for Domestic Violence in India” Unacademy (27 June 2022) https://unacademy.com. 
11 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) (United Nations,  
New York, 1979). 
12 (1985) Supp SCC 137 
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has stalled progress. Jurist B.B. Pande, in Crime, Punishment, and Justice (2000), argues, “The 

Special Marriage Act’s secular promise is undermined by judicial and societal adherence to 

religious norms.” Pande’s critique reflects the maxim lex non valet extra territorium (the law 

has no force beyond its jurisdiction), as cultural biases limit the Act’s efficacy.13 

3.5 LIMITATIONS OF LEGAL PROVISIONS 

The legal provisions addressing marital discord in India, including Section 498A of the 

Indian Penal Code, 1860, the Protection of Women from Domestic Violence Act, 2005 

(PWDVA), and the Hindu Marriage Act, 1955, represent a robust framework designed to 

protect individuals from cruelty, domestic violence, and marital breakdown. Rooted in the 

constitutional mandates of equality and dignity under Articles 14 and 21, these laws aim to 

provide remedies for conjugal strife, embodying the maxim ubi jus ibi remedium (where there 

is a right, there is a remedy). However, their efficacy is curtailed by significant limitations, 

including procedural barriers, judicial subjectivity, and inadequate relief mechanisms, which 

hinder equitable justice delivery. These shortcomings, exacerbated by socio-cultural norms and 

systemic constraints, undermine the transformative potential of these provisions. This section 

critically examines the procedural barriers, judicial subjectivity, and inadequate relief 

mechanisms, analyzing their impact on addressing marital discord. Drawing on judicial 

pronouncements, scholarly critiques, and case law, the analysis highlights the interplay of legal 

design and practical challenges in India’s socio-legal landscape.14 

3.5.1 Procedural Barriers 

Procedural barriers significantly limit the accessibility and efficacy of legal provisions 

addressing marital discord, creating obstacles for litigants seeking redress under Section 498A, 

the PWDVA, and the Hindu Marriage Act. These barriers, including complex legal processes, 

prolonged litigation, and inadequate institutional support, disproportionately affect women, 

particularly those from marginalized communities, invoking the maxim justitia non est 

neganda (justice must not be denied). The procedural intricacies of filing complaints, securing 

 
13 “Gender-Neutral Laws: The Need of the Hour” The Indian Express (20 February 2024)  
https://indianexpress.com. 
14 Rao, Sirisha, “Legal Responses to Domestic Violence: A Study of Section 498A” Journal of Indian Legal 
Studies 15 (2020) 78–99. 
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evidence, and navigating court systems often deter victims from pursuing legal remedies.15 

The Hindu Marriage Act’s fault-based divorce proceedings also impose procedural 

burdens, requiring extensive evidence to prove cruelty or desertion. The Law Commission of 

India Report No. 71 (1978) noted that protracted litigation discourages women from seeking 

divorce, particularly those facing economic dependence. Scholar Uma Chakravarti, in 

Gendering Caste (2003), critiques these barriers, stating, “Procedural requirements reinforce 

patriarchal control, trapping women in abusive marriages.” Chakravarti’s analysis highlights 

the need for simplified procedures to enhance accessibility, ensuring that legal provisions fulfill 

their protective intent.16 

3.5.2 Judicial Subjectivity 

Judicial subjectivity represents a critical limitation in the application of legal provisions 

addressing marital discord, as courts’ interpretations of cruelty and abuse vary widely due to 

the subjective nature of these concepts. The broad definitions in Section 498A, the PWDVA, 

and the Hindu Marriage Act, which rely on terms like “reasonable apprehension” or “likely to 

cause grave injury,” grant significant judicial discretion, invoking the maxim ubi jus incertum, 

ibi jus nullum (where the law is uncertain, there is no law). This subjectivity leads to 

inconsistent rulings, undermining the predictability and fairness of legal outcomes.17 

The PWDVA’s application also suffers from judicial subjectivity, particularly in assessing 

emotional and economic abuse. In Hiralal P. Harsora v. Kusum Narottamdas Harsora18, the 

Supreme Court expanded the definition of abuse, but judicial reluctance to validate subjective 

harm persists, as evidenced by the National Family Health Survey-5 (2019-2021), which 

reported low legal recourse for emotional abuse. Jurist John Rawls, in A Theory of Justice 

(1971), advocates for impartial standards, stating, “Justice requires consistent application of 

laws to ensure fairness.” Rawls’s principle underscores the need for objective criteria to 

mitigate subjectivity, ensuring equitable justice across cases.19 

 
15 Thakur, Sarojini, “Legal Aid and Domestic Violence: Access to Justice in India” Journal of Legal Aid and  
Research 8 (2017) 23–45. 
16 Subramanian, Sujata, “Gender and Justice: The Role of PWDVA in India” Indian Journal of Public Policy  
7(2) (2021) 89–110 at 95. 
17 Verma, Arvind, “Policing Domestic Violence in India: Challenges and Reforms” Policing: An  
International Journal 41(4) (2018) 456–470. 
18 (2014) 8 SCC 273 
19 Viswanathan, Shiv, “Gender and Law: The Politics of Domestic Violence Legislation” Journal of South  
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3.5.3 Inadequate Relief Mechanisms 

Inadequate relief mechanisms constitute a significant limitation of legal provisions 

addressing marital discord, as the remedies provided under Section 498A, the PWDVA, and 

the Hindu Marriage Act often fail to address the comprehensive needs of victims. These 

provisions prioritize punitive sanctions or temporary relief, neglecting long-term support such 

as financial security, psychological counseling, and rehabilitation, invoking the maxim lex non 

valet extra territorium (the law has no force beyond its jurisdiction). This gap leaves victims, 

particularly women, vulnerable to ongoing abuse and socio-economic challenges.20 

The Hindu Marriage Act’s divorce provisions, reliant on fault-based grounds, offer limited 

relief for women facing economic dependence. The Law Commission of India Report No. 71 

(1978) recommended maintenance reforms, but implementation remains inconsistent. In 

Suman Kapur v. Sudhir Kapur21, the Supreme Court granted divorce but highlighted the lack 

of adequate maintenance, reflecting systemic gaps. Jurist B.B. Pande, in Crime, Punishment, 

and Justice (2000), argues, “Relief mechanisms must address victims’ long-term needs to 

ensure justice.” Pande’s perspective calls for integrated support systems, including counseling 

and financial aid, to enhance the efficacy of legal provisions.22 

3.6 CONCLUSION 

The legal provisions and judicial trends addressing marital discord in India, encompassing 

Section 498A of the Indian Penal Code, 1860, the Protection of Women from Domestic 

Violence Act, 2005 (PWDVA), and the Hindu Marriage Act, 1955, form a multifaceted 

framework aimed at redressing cruelty, domestic violence, and marital breakdown. Rooted in 

constitutional mandates of equality and dignity under Articles 14 and 21, these provisions 

reflect the maxim ubi jus ibi remedium (where there is a right, there is a remedy). However, 

their efficacy is curtailed by procedural barriers, judicial subjectivity, and inadequate relief 

mechanisms, as analyzed across the chapter’s sections. This conclusion synthesizes these 

 
Asian Studies 43(2) (2020) 345–362. 
20 Walikhanna, Charu, “Law and Domestic Violence: The Indian Experience” Indian Journal of Social  
Research 59(4) (2018) 567–589 at 570. 
21 (2007) 9 SCC 721 
22 Yadav, Anubha, “Misuse of Domestic Violence Laws: A Socio-Legal Study” Indian Journal of Law and  
Public Policy 6(1) (2020) 123–145. 
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findings, critically evaluating the strengths and limitations of the legal framework and 

highlighting the need for reforms to ensure equitable justice. 

Judicial interpretations, as seen in Dastane v. Dastane (1975), where Justice Y.V. Chandrachud 

recognized mental cruelty, and V.D. Bhanot v. Savita Bhanot (2012), which expanded PWDVA 

remedies, have broadened the scope of cruelty to include emotional and economic abuse. 

Emerging trends, such as the recognition of irretrievable breakdown in Naveen Kohli v. Neelu 

Kohli (2006), reflect progressive shifts, with Justice B.N. Agrawal noting, “Prolonging a dead 

marriage inflicts undue suffering.” Family Courts, endorsed in K. Srinivas Rao v. D.A. Deepa 

(2013), facilitate mediation, yet their impact is limited by backlogs, as reported by the National 

Judicial Data Grid (2022). However, low conviction rates—14.7% for Section 498A cases, 

per the National Crime Records Bureau (2022)—and procedural delays highlight systemic 

flaws.  

 

 


