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ABSTRACT 

The doctrine of a motion for a new trial embodies the criminal justice 
system’s continuing commitment to procedural fairness and judicial self-
correction. Originating in English common law and later codified under Rule 
33 of the Federal Rules of Criminal Procedure in the United States, it 
provides a vital post-verdict safeguard against miscarriages of justice caused 
by legal errors, jury misconduct, or the emergence of new evidence. While 
England abolished the practice through the Criminal Appeals Act of 1907, 
the United States retained and refined it, recognising the need for a structured 
mechanism within the trial court to rectify grave procedural or evidentiary 
errors. 

This paper explores the historical evolution, statutory framework, and 
jurisprudential rationale underpinning the motion for a new trial, contrasting 
it with its narrow English counterpart—the writ of venire de novo—and the 
Indian doctrine of retrial under Sections 426 and 442 of the Bharatiya 
Nagarik Suraksha Sanhita (BNSS). It highlights that, unlike the American 
model which empowers the trial judge to revisit potential miscarriages of 
justice, the Indian framework confines such powers to the appellate and 
revisional courts. This structural limitation restricts the trial courts’ capacity 
for immediate error correction and contributes to appellate congestion and 
procedural delay. 

Through a comparative lens, the study argues for the introduction of a 
codified post-verdict motion mechanism in India, limited to narrowly 
defined grounds and subject to judicial safeguards. Such reform would not 
undermine finality but would strengthen the integrity of trial proceedings by 
enabling timely correction of serious errors. Ultimately, the paper 
underscores that the legitimacy of any criminal justice system lies not in the 
infallibility of its verdicts but in its institutional capacity to rectify injustice 
when it occurs. Embedding such a mechanism within Indian criminal 
procedure would reflect the constitutional mandate of Article 21 and bring 
the justice process closer to global procedural standards. 

Keywords: Motion for new trial; Rule 33; BNSS; Miscarriage of justice; Fair 
Trial 
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INTRODUCTION 

When a criminal trial concludes and a verdict is rendered, the accused’s right to challenge the 

decision typically proceeds through the appellate hierarchy. Yet, instances arise where the trial 

itself is marred by procedural irregularities or legal errors so grave that they undermine the 

very foundation of justice. To address such miscarriages, many jurisdictions recognise the 

doctrine of a Motion for a New Trial.  

A motion for a new trial is a post-trial request made by a party asking the court to set aside its 

decision and order a new trial to review some or all of the issues from the previous trial.1 The 

grounds for granting a motion for a new trial include “a significant error of law, verdict going 

against the weight of evidence, irregularity in the court proceeding, jury misconduct, newly 

discovered material evidence, violation of constitutional safeguards to the accused and other 

grounds.” A motion for a new trial is granted only if the error committed or the evidence to be 

considered has the potential to alter the verdict delivered. 

The defendant may request a new trial after being found guilty in a criminal trial. Although 

they are seldom granted,courts do address serious errors during a trial or when new, convincing 

evidence of innocence is discovered. If there has been a "miscarriage of justice", the court may 

also approve a petition for a new trial. In other words, in order to obtain a new trial, there must 

have been an error that prevented the defendant from having a fair trial.2 

Motion for a new trial constitutes one of the most important post-trial remedies that not only 

allows the accused to claim a fair trial but also allows the courts to remedy the injustice caused 

and prevent further miscarriage of justice. 

Despite its doctrinal maturity in U.S. law, the motion for new trial has received limited 

comparative attention in Indian jurisprudence. Against this backdrop, this paper examines the 

conceptual evolution, legal grounds, and comparative treatment of the motion for a new trial 

across jurisdictions. 

HISTORICAL EVOLUTION OF THE MOTION FOR A NEW TRIAL AND 

CODIFICATION IN THE UNITED STATES 

The abolition of motions for new trial in England through the Criminal Appeals Act 1907 

 
1 Motion for a New Trial, Legal Information Institute, Cornell L. Sch., 
https://www.law.cornell.edu/wex/motion_for_a_new_trial 
2 Janice J. Repka, Rethinking the Standard for New Trial Motions Based Upon Recantations as Newly 
Discovered Evidence, 134 U. Pa. L. Rev. 1433 (1986).  
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reflected a conscious policy shift toward appellate oversight and procedural finality. Yet, across 

the Atlantic, the American legal system adopted a contrasting approach. Rather than 

eliminating the doctrine, U.S. courts chose to preserve and refine it, recognising its utility as 

an immediate safeguard within the trial court itself. This divergence marked a pivotal moment 

in the evolution of criminal procedure: England consolidated error-correction in appellate 

courts, while the United States institutionalised a structured mechanism for trial-level 

reconsideration through what is now embodied in Rule 33 of the Federal Rules of Criminal 

Procedure. 

In England, new trials were permitted for civil matters as early as the fourteenth century. Yet 

it wasn't until the end of the seventeenth century that they were awarded in criminal cases. 

Accused in criminal misdemeanor cases were given new trials after 1673. The notion of 

double jeopardy, which was only coming into existence, prohibited the creation of a rule 

allowing the prosecution to request a new trial after an acquittal. A new trial might be 

requested for a variety of reasons, including as erroneous instructions, mistakes in the 

admission or exclusion of evidence, a judgement that was contrary to the preponderance of 

the evidence, or the advancement of justice. While the writ of error coram nobis was only 

accessible in the narrow area of factual mistakes, felony cases could not be awarded a new 

trial. 

The King's Bench sitting en banc heard the motion for a new trial, not the judge who presided 

over the trial.3 Under section 20 of the Criminal Appeals Act of 19073, the power to grant a 

new trial was abolished. Section 20 (1) abolished "writs of error, and the powers and practice 

now existing in the High Court in respect of motions for new trials, or the granting thereof in 

criminal cases." 

The United States, on the other hand, chose to preserve the motion for a new trial and later 

codified it under Rule 33 of the Federal Rules of Criminal Procedure.4 The rule authorises a 

trial court, upon a defendant’s motion, to vacate a judgment and order a new trial “if the interest 

of justice so requires.” It sets out separate timelines for motions based on newly discovered 

evidence and for other grounds, ensuring both procedural discipline and flexibility. By 

embedding the doctrine in a statutory framework, the U.S. system acknowledged that fairness 

 
3 Lester B. Orfield, New Trial in Federal Criminal Cases, 2 Vill. L. Rev. 293 (1957) 
4  Criminal Appeals Act 1907, 7 Edw. 7 c. 23, § 20 (U.K.). 
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sometimes demands the opportunity to re-examine a verdict tainted by legal error, jury 

misconduct, or new exculpatory evidence. Rule 33 thus represents the American legal system’s 

deliberate decision to maintain judicial self-correction at the trial level, distinguishing it from 

England’s emphasis on appellate review and finality. 

The differing trajectories of English and American law illustrate two competing philosophies 

underpinning criminal justice. English reformers prioritised the finality of judgment, viewing 

endless re-litigation as a threat to certainty and public confidence. American jurists, however, 

placed greater weight on procedural fairness and judicial self-correction, arguing that justice 

demanded flexibility where grave errors might have tainted a verdict. Rule 33 thus codified 

the principle that the pursuit of fairness may, in limited circumstances, outweigh the value of 

finality. This balance between finality and justice continues to define the motion’s role in 

contemporary U.S. criminal practice. 

The historical evolution of the motion for a new trial demonstrates the adaptability of common-

law systems in addressing procedural injustice. From its embryonic form in the King’s Bench 

to its abolition in England and subsequent codification in the United States, the doctrine reflects 

the judiciary’s ongoing struggle to reconcile efficiency with equity. The transatlantic 

development of this remedy provides the conceptual foundation for analysing its operation 

under Rule 33 and evaluating its potential relevance—or absence—in other jurisdictions such 

as India. 

MOTION FOR NEW TRIAL: RULE 33 FEDERAL CODE OF CRIMINAL 

PROCEDURE-UNITED STATES 

Building upon its common-law origins, the United States retained the doctrine of the motion 

for a new trial and codified it under Rule 33 of the Federal Rules of Criminal Procedure. The 

provision authorises a trial court to vacate a judgment and order a new trial “if the interest of 

justice so requires.” It thereby preserves limited judicial authority for self-correction, ensuring 

that errors affecting the fairness of proceedings can be remedied without awaiting appellate 

intervention. Rule 33 thus represents the institutionalisation of the American preference for 

procedural fairness over rigid finality. By embedding this discretion within clear procedural 

limits, the rule strikes a pragmatic balance—safeguarding the accused’s right to a fair trial 

while preventing frivolous or repetitive litigation. 

“Rule 33 of the Federal Rules of Criminal Procedure –  
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(a) Defendant’s Motion.  

Upon the defendant’s motion, the court may vacate any judgment and grant a new trial if the 

interest of justice so requires. If the case was tried without a jury, the court may take additional 

testimony and enter a new judgment. 

(b) Time to File.  

(1) Newly Discovered Evidence-Any motion for a new trial grounded on newly discovered 

evidence must be filed within 3 years after the verdict or finding of guilty. If an appeal is 

pending, the court may not grant a motion for a new trial until the appellate court remands 

the case. 

 (2) Other Grounds-Any motion for a new trial grounded on any reason other than newly 

discovered evidence must be filed within 14 days after the verdict or finding of guilty.”5 

The prosecution's ability to move for a new trial depends on that jurisdiction's law and the 

result of the case. If trial resulted in an acquittal, the prosecution generally can't move for a 

new trial due to double jeopardy. Even if new evidence is found, however, in the case of a 

conviction, the prosecution might be able to ask for a new trial in the interests of fairness and 

justice. This situation occurred in the case of Maryland v. Adnan Syed.6 The defendant was 

convicted of first-degree murder and related offenses. He filed a petition for post-conviction 

relief based on ineffective assistance of counsel, claiming his lawyer failed to investigate a 

potential alibi witness. The court granted him a new trial, but the Court of Appeals ultimately 

held that although defense counsel’s performance was deficient, it did not prejudice the 

defendant’s under the Strickland standard, and thus, he was not entitled to a new trial. The 

verdict of guilt remained in place. 

If a judge grants a motion for a new trial, the case goes back almost to square one: The 

prosecution and defense can try the case again in front of a different jury. 

Collectively, the jurisprudence under Rule 33 demonstrates that the motion for a new trial 

functions as a vital corrective mechanism within U.S. criminal justice. Courts apply it 

cautiously, mindful of the sanctity of jury verdicts, yet remain willing to intervene where 

injustice is manifest. The rule’s enduring relevance lies in its capacity to harmonise two 

 
5 Fed. R. Crim. P. R 33.  
6 State v. Syed, 463 Md. 60, 204 A.3d 139 (2019). 
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fundamental values—finality and fairness—by ensuring that the quest for closure never 

eclipses the pursuit of justice. 

GROUNDS FOR GRANTING A MOTION FOR A NEW TRIAL UNDER RULE 33 

Rule 33 recognises that no trial, however fairly conducted, is immune from human or procedural 

error. Yet, because a new trial disrupts finality and burdens the judicial system, courts apply 

the standard of “interest of justice” with great restraint. Over time, U.S. jurisprudence has 

crystallised specific categories of grounds on which a motion may be entertained. These range 

from clear errors of law to factual developments such as discovery of new evidence. Each 

ground represents a judicial attempt to balance procedural integrity with respect for verdict 

finality. 

The first sentence of rule 33 permits the court to grant a new trial "if required in the interest of 

justice." This means that the court may grant a new trial if it "reaches the conclusion that a 

miscarriage of justice has resulted." But "justice" is "not a sentimental concept which each 

person may have as to right or wrong with relation to a given cause, or any duty he may have 

in connection with it, but it is an impartial, fair and reasonable application of prescriptions of 

law both vengeful and protective."7 

The grounds for making an application for a new trial are as follows: 

• Fixing A Legal Error 

One reason for granting a move for a new trial is legal errors that occurred during the trial. 

Exclusion of evidence is the mistake that occurs the most often. A new trial may be requested 

if the judge incorrectly rejected evidence that might have altered the trial's verdict. A judge's 

decision to declare that certain testimony should be excluded due to the hearsay rule may 

have resulted in an incorrect exclusion of evidence. These regulations, particularly those 

pertaining to hearsay, may be confusing. Judges sometimes err when determining whether 

the hearsay rule permits an exemption. The defence would still need to demonstrate that the 

errors had a substantial effect. Its importance should be such that, had it been taken into 

account, the decision would have been different. 

It's rare for the judge who presided in the initial trial to acknowledge a serious legal error 

since the motion often goes to the same judge. The accused has the right to appeal the decision 

 
7 United States v. Parelius, 83 F. Supp. 617 (D. Haw. 1949). 
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of the trial judge on whether or not to grant a new trial. 

A new trial will often not be granted for technical inaccuracies in the admission of evidence 

that do not materially alter the outcome of the case where there is a substantial amount of 

evidence collected covering a wide range of inquiries. 

● Misconduct of Jury: 

This ground covers situations where the jury's integrity or impartiality is compromised. 

Examples include jurors conducting independent investigations into the case, having 

unauthorized contact with parties or witnesses, being disqualified, acting biased, consuming 

alcohol or drugs during deliberations, or hiding biases during jury selection (voir dire).  

Two Mexican restaurant owners who had been found guilty of harbouring unauthorised 

immigrants for financial gain requested a new trial in a federal case from 2013, and the court 

accepted their request.8 After their conviction, the defence discovered that one of the jurors 

had referred to the defendants as "guilty wetbacks" and made other racial remarks. The court 

highlighted that defendants are entitled to 12 unbiased jurors who decide the case based only 

on facts, not on prejudiced ideas, in granting the new trial. 

In the United States v. Fries9, a new trial was granted, when prior to the commencement of 

proceedings, a juror stated that the accused should be hanged for his crime. 

● Prosecutorial Misconduct 

This ground involves behavior by the prosecution that is improper and compromises the 

defendant's right to a fair trial. Examples include withholding exculpatory evidence (Brady 

violation), making highly prejudicial statements during closing arguments, or knowingly 

presenting false testimony. The misconduct must be severe enough to have likely impacted the 

trial's outcome. 

A key example is found in the reasoning of United States v. Doyle (Seventh Circuit)10, where 

the court highlighted that granting a new trial is appropriate when prosecutors fail to disclose 

material exculpatory information concerning the credibility of key government witnesses. 

 
8 United States v. Fuentes, No. 2:12-cr-00050-DBH, 2013 WL 6198855 (D. Me. Nov. 27, 2013). 
9 United States v. Fries, 9 F. Cas. 918 (C.C.D. Pa. 1799) (No. 5,126). 
10 United States v. Doyle, 121 F.3d 1078 (7th Cir. 1997). 
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The court found that such a failure to provide the defense with this information violated due 

process and necessitated a new trial to ensure a fair outcome 

● Verdict Against the Weight of the Evidence 

While a court must respect a jury's verdict, Rule 33 allows a judge to grant a new trial if they 

have a "firm conviction that the verdict is a miscarriage of justice" and "the evidence weighs 

heavily against the verdict." This power is used sparingly, as the judge cannot simply substitute 

their judgment for that of the jury. 

● Discovery of new evidence: 

The discovery of new evidence is the most important ground for a motion for a new trial. In 

cases when specific types of new evidence have been found after a conviction, courts may also 

allow applications for a new trial. Scanty, minimally useful information, however, are 

insufficient. The standards for a general new trial request were developed by most courts from 

a standard put out in Berry v. State11, a Georgia case from the eighteenth century.18. The Berry 

test provides that a new trial may be granted on the ground of newly discovered evidence if:  

(1) “the evidence is discovered subsequent to the trial;  

(2) the evidence could not have been discovered before trial by the exercise of due diligence;  

(3) the evidence is material;  

(4) the evidence will probably change the result if a new trial is granted; and 

 (5) the evidence is not merely cumulative or impeaching.” 

A judge or appeal court could order a new trial based on recently discovered evidence, for 

example, if the defence finally finds the only evidence to support the accused's alibi after 

months of searching. It must clearly and unambiguously appear that the evidence, despite the 

exercising reasonable diligence, was not within knowledge prior to or during the trial but was 

eventually discovered; that it does not merely support or refute the credibility or testimony of 

any witness examined on the trial; and that it is so significant as to necessitate a new, different 

trial.12 

 
11 Berry vs State 10 Ga. 511 (1851).   
12 Paul Mogin, Grounded on Newly Discovered Evidence, 56 Am. Crim. L. Rev. 1621 (2019). 
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A new trial may be granted or denied based on newly discovered evidence at the trial judge's 

discretion. Requests for new trials should be carefully considered by him. Unless it is patently 

wrong, he won't have his rejection reversed. When a trial judge rejects the questionable and 

implausible evidence of a newly found witness, he or she is justified in doing so.  

● Recantation as Newly Discovered Evidence 

Recantation refers to the withdrawal or repudiation of testimony previously given by a witness 

at trial. Courts have traditionally treated recantation with deep scepticism, recognising the 

potential for coercion, remorse, or external influence that may distort the truth. Under Rule 33, 

recantation can serve as a ground for a new trial only when it satisfies the criteria for newly 

discovered evidence — that it was unknown at trial, could not have been discovered with due 

diligence, and is likely to produce an acquittal.13 The leading Larrison v. United States14 24 

F.2d 82 (7th Cir. 1928) test held that a new trial may be granted where: 

 (a) the court is reasonably well satisfied that the original testimony was false, 

 (b) the jury might have reached a different conclusion without it, and  

(c) the defendant was unaware of the falsity until after trial.  

Although not universally adopted, this standard continues to guide judicial evaluation of 

recantation claims. 

Modern courts apply a more cautious approach, focusing on the credibility and materiality of 

the new statement rather than the mere fact of retraction. In United States v. Rouse15, and 

United States v. Grey Bear16, courts reaffirmed that recantation must be viewed in light of the 

entire evidentiary record and that only credible, corroborated retractions justify disturbing a 

verdict. The trend has shifted towards a “reasonable probability” or “reasonable possibility” 

test, under which a new trial is warranted if the recantation raises substantial doubt about the 

reliability of the conviction. This reflects the balance at heart of Rule 33 — preserving finality 

while allowing correction of manifest injustice when truth itself is called into question. 

 
13 Repka, supra note 2, at 1433 
14  Larrison v. United States, 24 F.2d 82 (7th Cir. 1928). 
15 United States v. Rouse, 410 F.3d 1005 (8th Cir. 2005). 
16 United States v. Grey Bear, 116 F.3d 349 (8th Cir. 1997). 
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VENIRE DE NOVO IN ENGLISH LAW: A NARROW COUNTERPART TO THE 

MOTION FOR A NEW TRIAL 

Whether the trial proceedings resulted in a complete mistrial or a nullity, the Court of Appeal 

may issue a writ of venire de novo to overturn a conviction and order a new trial. Section 

53(2)(d) of the Senior Courts Act of 198117 of the United Kingdom, provided the legal 

justification for the use of this authority. The writ essentially reopens the case by ordering a 

fresh trial and invalidating the initial procedures. Since the first procedures were deemed to 

have been so faulty that they did not constitute a "trial," it is not a "retrial." This ought to 

imply that because there was never a conviction, the first "conviction" cannot be "quashed." 

Nevertheless, the Court of Appeal hasn't always used "nullity" and "unsafe" interchangeably, 

occasionally employing both words in the same ruling.18 

The Court of Appeal has issued this writ, for instance, when a guilty plea was taken under 

duress from the judge, when a juror was impersonated, or when the judge lacked the required 

credentials. 

The Court of Appeal said in R v. Stromberg19  that the notion of nullity should be substituted 

with a fair trial criteria that places a focus on "safety." To assess the probable influence of the 

procedural error on the fairness of the trial, rather than merely calculating the magnitude of 

the flaw, it will likely be necessary to evaluate the weaknesses and strengths of the case at 

trial in great detail. 

If the procedures were invalid, the court may only issue a writ of venire de novo and order a 

new trial or put the case aside without making any further orders if the court determines that 

the conviction was unsafe and must be overturned. 

The Court of Appeal came to the conclusion that a request for an order to issue a venire de 

novo writ cannot be brought as a stand-alone application. Onto an appeal against such a 

conviction, the issuance of such a writ is a potential remedy, subject to the standard time and 

leave constraints. 

 
17 Senior Courts Act 1981, § 53(2)(d) (U.K.). 
18  R. E. Megarry, Venire de Novo, L.Q. Rev. (reprinted in Lord Cooke of Thorndon: Collected Papers, Victoria 
Univ. of Wellington). 
19 R. v. Stromberg, (1991), 123 A.R. 394 (Prov. Ct.) (Can.). 



 Indian Journal of Integrated Research in Law   Volume V Issue VI | ISSN: 2583-0538  
 

     Page:  285 

• Venire De Novo vs Motion For New Trial 

There is limited scope for grounds on which a new trial can be granted. Only if gross injustice 

has resulted from significant procedural lapse, it is granted. Such error of procedure that it 

cannot be considered a trial at all and should be completely held void. That is the reason the 

trial needs to start De novo. Motion for new trial has additional ground that allows the 

defendant to ask for a new trial not only for significant error of procedure but also jury 

misconduct, evidence consideration and new evidence etc. Moreover, as had been held in R 

v Stromberg, a free standing application cannot be made in Venire De Novo such as the 

motion for a new trial. 

Although largely obsolete in practice, the concept of venire de novo continues to exist in 

English criminal procedure as a residual remedy. The Court of Appeal retains authority under 

Section 53(2)(d) of the Senior Courts Act 1981 to quash a conviction and order a new trial 

where the original proceedings were void. The term now functions conceptually rather than 

operationally, invoked only in cases of fundamental procedural nullity, such as an invalid 

indictment or an unlawfully constituted jury. 

The contrast between venire de novo and the American motion for a new trial illustrates the 

broader philosophical divergence between English and U.S. criminal procedure. Whereas 

Rule 33 empowers trial courts to rectify injustice in the interest of fairness, venire de novo 

addresses only those defects that render a trial void in law. The English approach thus 

prioritises procedural regularity and finality, while the American model reflects a willingness 

to reopen proceedings to secure substantive justice. 

RETRIAL IN INDIA VS. MOTION FOR A NEW TRIAL IN THE US 

The power of a court to order a case to be heard again exists in both the Indian and United 

States legal systems, but the procedures, terminology, and jurisdictional basis are 

fundamentally distinct. The primary mechanism in the US is the "motion for a new trial," filed 

in the original trial court, while in India, a "retrial" is typically ordered by a superior appellate 

court. This difference reflects the structural variations between a system rooted in the British 

common law tradition (India) and one shaped by the US Constitution and Federal Rules (US). 

● The Indian Framework: Appellate/Revisional Mandate and Discretion 
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In India, the power to order a retrial is a significant tool wielded by the higher judiciary—

primarily the High Court—to correct profound failures of justice in a subordinate court's 

proceedings. This power is part of the court's inherent and statutory supervisory function, not 

an adversarial right initiated by motion. 

Statutory Provisions in the New Bharatiya Nagarik Suraksha Sanhita (BNSS): 

1. Section 426, BNSS (Powers of the Appellate Court):20 This section, corresponding to the 

erstwhile Section 386 of the CrPC, explicitly grants the appellate court broad authority. In an 

appeal from an acquittal or conviction, the High Court can "order him to be re-tried by a Court 

of competent jurisdiction subordinate to such Court or committed for trial." The core principle 

is that a retrial is an exceptional remedy reserved for cases where the original trial was 

fundamentally flawed or "vitiated" by grave illegality, jurisdictional error, or procedural 

irregularity that led to a "gross miscarriage of justice." The goal is not merely to correct an 

error but to ensure that a proper trial actually takes place when the first one was essentially a 

nullity. 

2. Section 442, BNSS (High Court's Power of Revision):21 The High Court can also order a retrial 

in its revisional jurisdiction. This power is used even more sparingly than in appeal, focusing 

strictly on the "correctness, legality or propriety" of the lower court's orders. While the court 

cannot convert an acquittal into a conviction in revision (Section 442(3)), it can order a retrial 

if the acquittal was based on a manifest error of law or a void proceeding. 

The key characteristic in India is that the initiative and decision come from a higher court 

reviewing the record after the final judgment has been delivered below. A party requests the 

court to exercise its discretionary power; there is no absolute right to demand a retrial. 

● The US Framework: A Party's Right to Motion the Trial Judge 

In the US, as laid down in the Rule 33 of Federal Rules of Criminal Procedure, the procedure 

is centered on the trial court judge who presided over the case. A "motion for a new trial" is a 

procedural mechanism that gives a party (usually the defendant after a conviction) a direct right 

to file a request asking the original judge to set aside the verdict and start over. The court is 

 
20 Bharatiya Nagarik Suraksha Sanhita, 2023, § 426 (India). 
21 Bharatiya Nagarik Suraksha Sanhita, 2023, § 442 (India). 
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obligated to hear and rule on this motion. 

The grounds for a US motion are centered on specific errors that occurred during the trial: jury 

misconduct, prosecutorial misconduct, errors in admitting evidence or jury instructions, a 

verdict "against the weight of the evidence," or the discovery of new evidence that was not and 

could not have been discovered earlier through due diligence. 

The essential difference is the locus of authority: the motion is an immediate plea to the trial 

judge's conscience and discretion to correct an immediate error before the case moves to the 

appellate system. Crucially, the party has an explicit right to be heard on this motion. If the 

trial judge denies the motion, that denial becomes a point of appeal in the subsequent appellate 

process. 

• Procedural Divergence: Party-Driven Motion vs. Appellate Discretion  

This distinction highlights a core procedural difference between the two systems: 

In the US (Motion for a New Trial): A party (typically the defendant after a conviction) has a 

direct, explicit right to file a motion asking the trial judge for a new trial. The court is obligated 

to hear and rule on this motion. This makes it an adversarial, party-driven process at the trial 

level. 

In India (High Court Ordering Retrial): While a party can request a retrial within their appeal 

or revision petition to the High Court, the power to order a retrial ultimately rests as a 

discretionary authority of the High Court itself (under Sections 426 and 442 of the BNSS). It 

is not a standalone "motion" process like in the US, but a potential outcome of the High Court's 

general appellate or revisional scrutiny of the entire case record. The High Court decides 

whether the circumstances are "exceptional" enough to warrant the extraordinary measure of a 

retrial. 

This difference is crucial because the US motion guarantees the party a formal opportunity to 

be heard on specific post-verdict issues before the trial judge, whereas the Indian system treats 

the order for a retrial as an exceptional, suo motu (on its own motion) or discretionary remedy 

applied by a superior court. 

• Judicial Interpretation of Retrial under Indian Criminal Procedure 

Indian jurisprudence has consistently held that a retrial is an extraordinary measure. The 
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Supreme Court in Mohd. Hussain v. State (NCT of Delhi)22 (2012) 9 SCC 408 clarified that the 

power to order a de novo trial must be exercised sparingly and never as a routine device to cure 

minor irregularities. The Court reasoned that a retrial expunges the earlier proceedings and 

subjects the accused to the ordeal of a fresh prosecution, a step that can be justified only when 

the original trial has become a farce or has failed to meet the requirements of a fair hearing. 

Likewise, in Ajay Kumar Ghoshal v. State of Bihar23, the Court reiterated that an appellate 

retrial may be directed only where material evidence was wrongly excluded, crucial witnesses 

were not examined, or procedural lapses have occasioned a failure of justice within the meaning 

of Section 465 Cr.P.C. Routine omissions or evidentiary weaknesses are insufficient. 

Earlier decisions such as Shankar Kerba Jadhav v. State of Maharashtra24 and Ukha Kolhe v. 

State of Maharashtra25 (AIR 1963 SC 1531) illustrate this principle: retrial is ordered only 

when procedural illegality has vitiated the entire trial.  

THE PROCEDURAL LACUNA: THE CASE FOR A CODIFIED POST-VERDICT 

MOTION IN INDIA 

A salient procedural distinction between the Indian legal framework and that of the United 

States lies in the absence of a formal, codified "post-trial motion" mechanism within India's 

trial courts. This structural lacuna presents a compelling argument for reform aimed at 

enhancing judicial efficiency and fairness. 

In the United States legal system, a party aggrieved by a trial court's verdict often has the option 

to file a "post-trial motion" with the trial judge. This motion allows the judge who presided 

over the case to reconsider certain aspects of the trial or verdict, such as claims of errors in 

legal rulings, procedural irregularities, or the discovery of new evidence. If the trial judge 

grants the motion, it can result in a new trial, a modified judgment, or other relief. 

In contrast, the Indian legal system does not have a formal, codified mechanism for such a 

broad post-verdict motion at the trial court level. While there are provisions for review or 

 
22 Mohd. Hussain v. State (NCT of Delhi), (2012) 9 SCC 408 (India). 
23 Ajay Kumar Ghoshal v. State of Bihar, 2017 SCC OnLine SC 74 (India). 
24 Shankar Kerba Jadhav v. State of Maharashtra, AIR 1971 SC 840 (India). 
25 Ukha Kolhe v. State of Maharashtra, AIR 1963 SC 1531 (India). 
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rectification of certain errors, the primary avenue for challenging a trial court's verdict is 

through the appellate process, where the case is reviewed by a higher court. 

This difference in procedural approach can have several implications: 

1. Appellate Burden: The absence of a trial-level mechanism to correct certain errors means that 

all such issues, regardless of their nature or complexity, must be raised on appeal. This can 

contribute to the workload of appellate courts. 

2. Delayed Resolution: Issues that might be quickly resolved by the original trial judge in a post-

trial motion could potentially take longer to address through the formal appellate process. 

3. Judicial Perspective: Appellate courts review a case based on the written record of the trial. 

The trial judge, having been present for the entire proceedings, including observing witness 

testimony and courtroom dynamics, has a unique perspective that might be relevant to 

assessing certain claims of error. 

The potential benefits of incorporating a codified post-verdict motion mechanism in India 

could include providing a more immediate opportunity for the trial judge to review and correct 

certain errors, potentially reducing the number of issues that need to be raised on appeal, and 

allowing the judge with the most direct knowledge of the trial to address specific concerns. 

CONCLUSION AND POLICY REFLECTIONS 

The doctrine of a motion for a new trial represents the legal system’s enduring recognition that 

justice does not end with the delivery of a verdict. Across jurisdictions, this remedy serves as 

a vital corrective mechanism ensuring that procedural or evidentiary errors do not crystallise 

into irreversible injustice. The comparative analysis reveals a fundamental procedural 

divergence: while the United States has institutionalised a direct, party-driven motion through 

Rule 33 of the Federal Rules of Criminal Procedure, India continues to rely on appellate 

discretion under Section 386(b) of the Code of Criminal Procedure. England, which initially 

developed the doctrine, eventually abolished it, shifting the burden of correction entirely to 

appellate structures. 

This distinction reflects differing judicial philosophies—the American preference for 

immediate self-correction at the trial level versus India’s emphasis on appellate hierarchy and 

finality of verdicts. Indian courts have, through cases such as Mohd. Hussain v. State (NCT of 
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Delhi) and Nasib Singh v. State of Punjab, recognised the retrial as a safeguard against “failure 

of justice.” However, the absence of a codified post-trial motion deprives the accused of a 

timely, accessible mechanism to seek redress for grave trial-level errors. 

A codified post-trial motion, designed with narrow grounds and strict safeguards, would not 

erode judicial finality but enhance procedural fairness and efficiency. It would allow trial courts 

limited power to self-correct without undermining appellate jurisdiction, thus aligning Indian 

criminal procedure with Article 21’s guarantee of a fair and speedy trial. Ultimately, the 

comparative study underscores a simple truth: the legitimacy of a criminal justice system rests 

not merely on conviction or acquittal, but on its continuing capacity to rectify its own mistakes 

in the interest of justice. 

 


