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ABSTRACT

In an era increasingly defined by the proliferation of digital technologies, the
tension between state and corporate surveillance and the individual's right to
privacy has emerged as a central challenge to contemporary human rights
discourse. This paper delves into the complex interplay between
technological advancement and democratic values, with a particular focus on
how surveillance infrastructures-such as biometric identification systems,
facial recognition technologies, location tracking, and mass data collection-
are reshaping the scope of privacy rights globally. As democratic states and
private entities deploy these technologies ostensibly for national security,
public health, and commercial efficiency, the boundaries of individual
autonomy, dignity, and freedom are being progressively eroded. These
developments raise critical concerns about informed consent, data
ownership, algorithmic bias, and the opacity of surveillance mechanisms,
many of which operate without meaningful oversight or transparency.
Drawing on key international human rights instruments-such as the
Universal Declaration of Human Rights (1948), the International Covenant
on Civil and Political Rights (1966), and regional frameworks like the
European Convention on Human Rights (1950) and the General Data
Protection Regulation (2016)-this paper evaluates the adequacy of existing
legal safeguards in protecting privacy in the digital age. The analysis also
incorporates constitutional jurisprudence from jurisdictions such as India,
the European Union, and the United States, where courts have engaged with
the evolving dimensions of privacy in the face of increasing state
surveillance. Furthermore, the paper investigates the normative and legal
gaps in current regulatory regimes, especially in relation to emerging
technologies powered by artificial intelligence and machine learning. It
explores the risk of surveillance capitalism and authoritarian digital
governance, warning against normalizing surveillance under the pretext of
technological progress. Ultimately, the paper argues for a rights-based
framework grounded in legality, necessity, proportionality, and
accountability to govern surveillance practices. It proposes specific legal
reforms, institutional checks, and ethical guidelines aimed at ensuring that
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technological developments do not undermine the foundational human right
to privacy. In doing so, it calls for a recalibration of the relationship between
the individual and the state in the digital era-one that upholds democratic
values and constitutional freedoms in the face of rapid technological
transformation.

Keywords: Human Rights, Privacy, Digital Technology, International Law,
Data Protection

1. Introduction

The 21st century has witnessed an unprecedented surge in technological innovation,
fundamentally transforming the ways in which societies function, states govern, and
individuals interact with the world. From the widespread use of smart phones and smart
surveillance cameras to the integration of artificial intelligence, biometric systems, and
algorithmic decision-making in both public and private domains, technology has reshaped
modern life in profound ways. While these advancements have generated significant benefits-
enhancing connectivity, improving governance, and facilitating economic development-they
have also introduced new challenges, particularly in the realm of human rights. One of the most
pressing concerns in this context is the growing reliance on digital surveillance mechanisms by
governments and private corporations. Governments justify the use of surveillance
technologies in the name of national security, public safety, crime prevention, and efficient
governance. However, such justifications often come at the cost of fundamental civil liberties,
especially the right to privacy, which lies at the heart of human dignity and democratic
governance. The deployment of mass surveillance tools-such as facial recognition systems,
biometric authentication (like Aadhaar in India), geolocation tracking, internet monitoring, and
social media profiling-has significantly expanded the state’s ability to monitor and control

individual behavior, often with limited legal restraint or public accountability.

In democratic societies, the tension between state surveillance powers and individual rights is
particularly acute. Unlike authoritarian regimes where surveillance may be overt and
unchecked, democracies are constitutionally bound to uphold the rule of law, fundamental
freedoms, and procedural fairness. The unchecked growth of surveillance practices thus risks
creating a paradox: using the tools of democracy to weaken its very foundations. This is
especially troubling when surveillance is conducted without adequate legal safeguards,
oversight mechanisms, or clear limitations on purpose and scope. Moreover, the increasing

participation of private technology companies in surveillance ecosystems has blurred the lines
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between public authority and private power. Through data mining, targeted advertising, and
behavioural analytics, tech giants collect and process vast amounts of personal information-
often without informed consent. This co modification of personal data, sometimes referred to
as “surveillance capitalism,” raises serious concerns about autonomy, consent, and the
commercialization of human behaviour. This paper seeks to critically examine the evolving
relationship between digital surveillance and human rights, focusing on how technological
advancements are reshaping the right to privacy in theory and practice. It draws upon
international human rights standards-including the Universal Declaration of Human Rights,
ICCPR, and regional human rights instruments-as well as domestic constitutional
jurisprudence from key democratic jurisdictions. The paper also analyses recent legal
developments, such as the General Data Protection Regulation (GDPR) in the European Union,
the Indian Supreme Court’s recognition of privacy as a fundamental right in Justice K.S.

Puttaswamy v. Union of India’, and landmark U.S. cases dealing with the Fourth Amendment.
In doing so, the paper raises fundamental questions:

A. Are existing legal frameworks equipped to address the challenges posed by modern

surveillance technologies?

B. How can states balance legitimate security concerns with the obligation to protect

individual freedoms?

C. What regulatory models or legal reforms are necessary to safeguard the right to privacy

in the digital era?
2. Conceptual Framework: Right to Privacy as a Human Right

The right to privacy is one of the most significant and evolving dimensions of human rights in
the 21st century. Though its importance is universally acknowledged, its definition, scope, and
enforceability continue to be debated, particularly in the digital era. This right has received
express recognition in various international human rights instruments, forming the backbone
of legal frameworks across democratic jurisdictions. Internationally, the right to privacy was
first articulated in Article 12 of the Universal Declaration of Human Rights (UDHR), 1948,

which affirms that no one shall be subjected to arbitrary interference with their privacy, family,

' AIR 2018 SC (SUPP) 1841
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home, or correspondence, and that everyone has the right to the protection of the law against
such interference. While the UDHR is not legally binding, it holds persuasive authority and
moral force in shaping global human rights discourse. A more binding articulation is found in
Article 17 of the International Covenant on Civil and Political Rights (ICCPR), 1966, which
obliges signatory states to ensure protection from unlawful and arbitrary interference with an
individual’s privacy, family, home, or reputation. The Human Rights Committee, which
monitors compliance with the ICCPR, has interpreted this provision to include the regulation
of digital surveillance and protection of personal data, emphasizing that any state interference

must meet the tests of legality, necessity, and proportionality.

The right to privacy finds robust legal expression in regional instruments as well, most notably
in Article 8 of the European Convention on Human Rights (ECHR), 1950. This provision
establishes the right to respect for one’s private and family life, home, and correspondence, and
allows for interference only in accordance with the law and where necessary in a democratic
society for specific legitimate purposes such as national security or the prevention of crime?.
The European Court of Human Rights (ECtHR) has built a substantial body of jurisprudence
under Article 8, frequently scrutinizing state surveillance programs to assess their compliance
with the principle of proportionality. Conceptually, the right to privacy is not confined to
protection from state intrusion into physical spaces; rather, it has evolved to include multiple
dimensions. One aspect is physical privacy, which protects individuals from unwarranted
bodily intrusions or surveillance. Informational privacy, another key dimension, concerns the
control individuals have over their personal data-how it is collected, stored, shared, and used
by both public and private actors. With the advent of digital technologies, informational privacy
has assumed critical importance®. The third dimension is decisional privacy, which protects the
freedom to make intimate or personal choices-such as those relating to family life, reproductive
health, or political beliefs-without interference or coercion. These dimensions collectively
underscore that privacy is integral not only to individual autonomy but also to human dignity

and freedom in a democratic society.

Judiciaries around the world have contributed significantly to the interpretation and

enforcement of the right to privacy. In India, the landmark case of Justice K.S. Puttaswamy

2 Orla Lynskey, The Foundations of EU Data Protection Law (Oxford Univ. Press 2015).
* General Comment No. 16: The Right to Respect of Privacy, Family, Home and Correspondence, and Protection
of Honour and Reputation (Art. 17), Hum. Rts. Comm., 32d Sess., U.N. Doc. HRI/GEN/1/Rev.1 (Apr. 8, 1988).
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(Retd.) v. Union of India (2017) affirmed that privacy is a fundamental right under Article 21
of the Constitution, which guarantees the right to life and personal liberty. The Indian Supreme
Court recognized that privacy encompasses bodily integrity, personal autonomy, and
informational self-determination, and emphasized that any infringement must meet the
standards of legality, necessity, and proportionality. In the European Union, the General Data
Protection Regulation (GDPR), enacted in 2016, has been a pioneering legal instrument in
safeguarding informational privacy. It provides individuals with extensive rights over their
personal data and imposes strict obligations on data controllers and processors. The GDPR is
considered a global benchmark in data protection law, incorporating principles such as purpose
limitation, data minimization, and explicit consent. In the United States, while the Constitution
does not explicitly mention privacy, judicial interpretations-especially of the Fourth
Amendment-have extended protection against unreasonable searches and seizures. Recent
cases, such as Carpenter v. United States (2018), have recognized that accessing historical cell
phone location data without a warrant constitutes a violation of privacy expectations,
particularly given the intrusive nature of digital tracking. Despite these legal developments, the
right to privacy faces profound challenges in the digital era. There is no universally accepted
definition of privacy, and its scope often varies across jurisdictions, cultures, and technologies.
The digital age has ushered in an era of mass data generation and collection, with individuals
constantly producing data through their interactions with digital devices, social media, and
online platforms. In many cases, this data is collected passively, and individuals are neither

fully aware of nor able to control how their personal information is used*.

The rise of artificial intelligence and algorithmic decision-making has further complicated the
landscape. Algorithms often function as “black boxes,” making decisions based on data inputs
that may reflect or reinforce bias, without offering transparency or opportunities for appeal.
This lack of algorithmic accountability undermines individual autonomy and procedural
fairness®. Furthermore, users frequently face consent fatigue-clicking ‘agree’ without
understanding the implications of privacy policies-rendering the notion of informed consent
effectively meaningless. Transnational data flows add another layer of complexity. Since
digital data often crosses national borders, domestic laws may be ineffective in providing

comprehensive protection®. This has given rise to jurisdictional conflicts and enforcement

4 Shoshana Zuboff, The Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of
Power (Public Affairs 2019).

5 Daniel J. Solove, Understanding Privacy (Harvard Univ. Press 2008).

¢ Julie E. Cohen, What Privacy Is For, 126 Harv. L. Rev. 1904 (2013).

Page: 121



Indian Journal of Integrated Research in Law Volume V Issue V | ISSN: 2583-0538

challenges, particularly in cases where data is stored or processed in countries with weaker

privacy standards.

3. Surveillance Technologies and Their Implications

The modern landscape of surveillance is deeply intertwined with technological innovation. As
digital technologies have become more sophisticated and accessible, both state and non-state
actors have increasingly adopted them to monitor, track, and influence individuals. While the
stated objectives of such surveillance initiatives often include enhancing national security,
preventing crime, and improving service delivery, their deployment has raised serious concerns
regarding individual autonomy, data protection, and fundamental human rights-particularly the
right to privacy. Surveillance today extends far beyond traditional wiretapping or physical
observation. It now encompasses a vast ecosystem of tools and platforms capable of collecting,
storing, analyzing, and predicting human behavior. One of the most prominent and
controversial technologies in this regard is biometric identification systems. These systems
use unique biological traits-such as fingerprints, iris scans, facial features, and voice patterns-
to identify individuals with a high degree of accuracy. Governments across the world have
integrated biometric data into national ID programs, border control, and law enforcement. For
instance, India’s Aadhaar program, touted as the world’s largest biometric identification
system, links personal data to services such as banking, welfare, and taxation. However,
concerns have emerged about consent, data misuse, and the exclusion of vulnerable populations

due to technical or authentication failures.

Facial recognition technology (FRT) has also come under intense scrutiny. Used in airports,
urban surveillance, protest monitoring, and even retail spaces, FRT captures and analyzes facial
features to identify individuals in real time. While its proponents argue that it enhances security
and convenience, FRT is often deployed without public knowledge or informed consent.
Moreover, studies have shown that many FRT systems exhibit significant racial and gender
biases, disproportionately misidentifying women and persons of color. This not only
undermines the accuracy and fairness of the technology but also increases the risk of
discriminatory policing and wrongful detentions. Another layer of surveillance arises from the
mass collection of metadata and personal information through digital devices. Smart
phones, wearable devices, smart home appliances, and web browsers continuously collect

location data, browsing history, call records, app usage, and even ambient audio. Governments
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and intelligence agencies may access this data through legal mandates or covert operations. A
notable example is the NSA’s PRISM program in the United States, revealed by whistleblower
Edward Snowden in 2013, which demonstrated the scale and depth of government surveillance
in collaboration with major tech corporations. Such programs enable the creation of
comprehensive profiles of individuals, including their habits, preferences, associations, and

routines-effectively allowing for predictive policing and behavioral analysis.

Private corporations also engage in surveillance through what has been termed “surveillance
capitalism.” In this model, user data is commodified and monetized by technology companies,
primarily for targeted advertising and behavioral prediction. Platforms like Google, Face book,
and Amazon track user activity across devices and platforms, compiling detailed digital profiles
used to influence consumer behavior’. While users technically consent to such tracking through
privacy policies, the sheer complexity of terms, the absence of alternatives, and the
normalization of data extraction practices have made consent superficial at best. The unchecked
accumulation of personal data by private entities raises grave concerns about digital
autonomy, data monopolies, and the potential for manipulation, as evidenced by scandals
such as the Cambridge Analytica case, where personal data was used to influence political
outcomes. Beyond national borders, the export of surveillance technologies from powerful
states and corporations to authoritarian regimes has exacerbated global human rights
challenges. Countries with weak democratic institutions often adopt these tools to monitor
dissidents, suppress protests, and silence opposition voices®. In such contexts, surveillance
becomes a means of social control and political repression, rather than a tool for public welfare

or security.

The implications of these developments are far-reaching. First, the pervasive and often
invisible nature of surveillance creates a “chilling effect” on free expression, association, and
dissent. When individuals are aware that their movements, communications, and digital
footprints are being monitored, they may self-censor or avoid politically sensitive activities.
This undermines democratic participation and weakens civil society. Second, the lack of
transparency and accountability in surveillance practices-especially those carried out by

intelligence agencies or outsourced to private firms-makes it difficult to assess the legality or

7 Amnesty International, Surveillance Giants: How the Business Model of Google and Facebook Threatens
Human Rights (2019), https://www.amnesty.org/.

8 Paul M. Schwartz & Daniel J. Solove, The PII Problem: Privacy and a New Concept of Personally Identifiable
Information, 86 N.Y.U. L. Rev. 1814 (2011).
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necessity of such actions. In many cases, the legal frameworks authorizing surveillance are

vague, outdated, or classified, preventing meaningful public debate or judicial oversight.

Third, the disproportionate targeting of marginalized communities-such as ethnic
minorities, activists, refugees, and low-income populations-raises serious concerns about
discrimination and structural inequality. Surveillance technologies, when embedded with bias
or used selectively, can reinforce existing power hierarchies and social injustices. Finally, the
erosion of trust in public institutions and digital platforms is a long-term consequence of
unchecked surveillance. When citizens believe that their rights can be easily violated in the
name of security or profit, they lose faith in the fairness of the legal system and the legitimacy
of the democratic process. In summary, while surveillance technologies offer certain benefits
in terms of safety, efficiency, and governance, their implications for human rights-particularly
the right to privacy-are profound and troubling. Without clear legal limits, independent
oversight, and enforceable safeguards, the unchecked expansion of digital surveillance
threatens to normalize intrusions into private life, restrict civic freedoms, and distort the
balance of power between the state, corporations, and individuals. Addressing these challenges
requires not only technical and policy solutions but also a fundamental commitment to human

rights principles in the digital age.

4. Legal and Ethical Challenges

The rise of surveillance technologies in both public and private domains has created a complex
web of legal and ethical challenges. While the collection and processing of personal data are
often framed as necessary for maintaining security, efficiency, or convenience, they frequently
occur in ways that bypass or dilute essential human rights safeguards. The absence of clear
regulatory frameworks, inadequate accountability mechanisms, and rapidly evolving
technologies have outpaced existing laws, leaving significant gaps in the protection of privacy
and civil liberties. A central legal challenge lies in the absence of comprehensive data
protection legislation in many jurisdictions. Although some regions, such as the European
Union with its General Data Protection Regulation (GDPR), have enacted strong legal
instruments governing the collection, use, and storage of personal data, many countries still
lack detailed, enforceable laws that define the boundaries of permissible surveillance. Even in
places where such laws exist, enforcement is often weak, and legal language tends to be vague,

especially in relation to national security exemptions. Vague terms such as “public order,”
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“legitimate interest,” or “national interest” are frequently invoked by governments to justify

surveillance, without clearly defining the scope or necessity of such measures.

Another critical issue is the problem of consent. Legal frameworks often rely on the principle
that individuals can voluntarily consent to the use of their data. However, in practice, consent
is seldom meaningful. Individuals are often presented with lengthy, technical privacy policies
and asked to accept terms in order to access essential services, such as banking, healthcare, or
even voting registration. This results in a form of “coerced consent” where users have no real
alternative but to submit their data. Moreover, in many digital platforms, users are unaware of
the extent to which their data is being collected, shared, or repurposed by third parties. In this
context, consent becomes a legal fiction rather than a genuine expression of autonomy.
Transparency and accountability are also major ethical concerns in the digital surveillance
ecosystem. Government surveillance programs are frequently shrouded in secrecy, protected
by national security classifications or institutional opacity. Intelligence agencies and law
enforcement bodies often operate with minimal oversight, and in many cases, surveillance
activities are not subject to judicial authorization or parliamentary scrutiny. This secrecy
undermines democratic checks and balances and prevents citizens from understanding how
their rights are being affected. Even when surveillance is discovered, affected individuals may
lack access to legal remedies or may be unaware that they have been subjected to monitoring

at all.

The ethical use of automated decision-making systems, including artificial intelligence (AI)
and algorithmic profiling, adds another layer of complexity. Surveillance technologies
increasingly rely on Al to identify patterns, flag “suspicious” behavior, or predict future risks.
However, these systems are frequently opaque, poorly understood, and operate on datasets that
may be biased or incomplete. The use of predictive policing algorithms, for instance, has been
shown in multiple studies to reinforce existing patterns of racial or socioeconomic
discrimination. This raises serious ethical questions about the fairness and proportionality of
automated surveillance, particularly when such systems influence high-stakes decisions related
to policing, immigration, or social welfare. In addition to institutional opacity, jurisdictional
challenges further complicate legal regulation. In the digital world, data does not respect
national boundaries. A single data transaction may involve servers located in multiple
countries, governed by different and sometimes conflicting legal regimes. This transnational

nature of data flows makes it difficult to enforce national privacy laws or hold foreign actors
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accountable for violations. Surveillance conducted through international intelligence-sharing
agreements or by foreign-owned technology platforms often evades domestic legal scrutiny,

creating a gap in accountability and enforcement.

The disproportionate impact of surveillance on marginalized groups also presents a
significant ethical dilemma. Ethnic minorities, political activists, journalists, and refugees are
often targeted more heavily or monitored more closely than the general population.
Surveillance technologies, especially when combined with profiling or social scoring systems,
can be used to suppress dissent, discourage protest, or exert social control. In such contexts,
surveillance not only invades privacy but becomes a tool of systemic discrimination and
repression. Finally, the widespread and often unregulated use of surveillance tools contributes
to a broader societal concern: the normalization of constant monitoring. When surveillance
becomes ubiquitous, it can create a culture of self-censorship and fear. People may begin to
alter their behavior-online and offline-out of concern that they are being watched. This
“chilling effect” undermines democratic principles such as freedom of expression, association,
and the right to dissent. It also erodes the relationship between citizens and the state, replacing
trust with suspicion and compliance with submission. In conclusion, the legal and ethical
challenges posed by digital surveillance are vast and multifaceted. They highlight a
fundamental tension between the interests of the state, the ambitions of the private sector, and
the rights of individuals. Addressing these challenges requires not only robust legislation but
also transparent governance, independent oversight bodies, public education, and a
commitment to ethical principles that prioritize human dignity and democratic accountability
over convenience and control. Without such safeguards, the unchecked spread of surveillance

threatens to corrode the foundational values of human rights and the rule of law.

5. Comparative Jurisprudence

The evolution of privacy jurisprudence across various democratic jurisdictions reveals a
growing judicial awareness of the challenges posed by surveillance technologies. While the
foundational principles of privacy are rooted in international human rights instruments,
domestic courts and regional tribunals have interpreted and applied these principles in ways
that reflect their unique constitutional frameworks, political systems, and social contexts. This
comparative exploration offers valuable insights into how different legal systems are grappling

with the intersection of privacy, surveillance, and emerging technologies. One of the most
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significant developments in the global privacy discourse has emerged from India, where the
Supreme Court delivered a landmark judgment in Justice K.S. Puttaswamy (Retd.) v. Union of
India in 2017. In this unanimous decision, a nine-judge bench declared that the right to privacy
is a fundamental right under Article 21 of the Indian Constitution, which guarantees the right
to life and personal liberty. The Court emphasized that privacy includes bodily integrity,
informational self-determination, and autonomy over personal choices. The judgment marked
a decisive shift in Indian constitutional law, rejecting earlier decisions that had treated privacy
as a limited or derivative right. The Court also outlined a three-part test-legality, necessity, and
proportionality-that must be satisfied before any infringement on privacy can be justified by
the state. This framework has since become the cornerstone for evaluating state surveillance
practices in India. However, despite this progressive jurisprudence, concerns remain regarding
the implementation of privacy protections, especially in light of the Aadhaar biometric
identification system and ongoing government surveillance initiatives such as the Centralized

Monitoring System (CMS) and NATGRID.

In the European Union, the right to privacy is protected through both treaty obligations and
binding regulations. Article 8 of the European Convention on Human Rights (ECHR),
enforced by the European Court of Human Rights (ECtHR), provides for the right to respect
for private and family life, home, and correspondence. The ECtHR has played a critical role in
shaping surveillance jurisprudence through its interpretation of what constitutes “necessary in
a democratic society.” For instance, in Liberty and Others v. The United Kingdom®, the Court
held that the UK's system of bulk interception of communications lacked adequate safeguards
and thus violated Article 8. Similarly, in Big Brother Watch and Others v. The United
Kingdom'®, the ECtHR reinforced the requirement for independent oversight, judicial
authorization, and transparency in surveillance activities. Complementing the ECHR is the
General Data Protection Regulation (GDPR), which came into force in 2018. The GDPR
provides a comprehensive framework for the collection, processing, and transfer of personal
data within the EU and beyond. It mandates that data processing must be lawful, fair, and
transparent; it empowers individuals with rights such as access, correction, deletion, and

objection; and it requires organizations to implement robust data protection measures. While

? Liberty and Others v. the United Kingdom (Application no. 58243/00), ECHR 2008.
10 Big Brother Watch and Others v. the United Kingdom (Applications nos. 58170/13, 62322/14 and 24960/15),
ECHR 2021

Page: 127



Indian Journal of Integrated Research in Law Volume V Issue V | ISSN: 2583-0538

not a judicial decision, the GDPR has had quasi-constitutional impact by raising the standard

of data protection and influencing legal reforms worldwide.

In the United States, privacy rights have traditionally been grounded in the Fourth Amendment
of the Constitution, which protects against “unreasonable searches and seizures.” American
courts have developed a substantial body of jurisprudence concerning physical searches,
wiretaps, and, more recently, digital surveillance!!. In Katz v. United States'? (1967), the
Supreme Court famously held that “the Fourth Amendment protects people, not places,”
introducing the “reasonable expectation of privacy” standard. However, U.S. privacy law
remains fragmented and sector-specific, lacking a unified data protection statute like the
GDPR. Recent rulings indicate a growing judicial willingness to adapt constitutional
protections to digital realities. In Carpenter v. United States'® (2018), the Supreme Court ruled
that accessing historical cell-site location information without a warrant violated the Fourth
Amendment, recognizing the invasive nature of location tracking. However, the U.S. still faces
challenges related to intelligence surveillance under the Foreign Intelligence Surveillance Act
(FISA) and Section 702 of the Patriot Act, which permit broad collection of foreign intelligence

data and have been criticized for enabling mass surveillance.

Other countries have also contributed to the development of privacy jurisprudence. In
Germany, the Federal Constitutional Court has recognized a “right to informational self-
determination,” particularly in its 1983 census judgment, where it ruled that individuals must
have control over their personal data. This doctrine has deeply influenced data protection laws
in Europe. In South Africa, the Constitutional Court has ruled in favor of stringent privacy
protections in the context of communication interception, emphasizing the need for judicial
oversight. Brazil, with its new General Data Protection Law (LGPD), has followed the EU’s
example, creating a regulatory body and establishing rights similar to those under the GDPR.
The comparison of these jurisdictions reveals both convergence and divergence. There is
increasing consensus that privacy is a foundational right that must be protected even in the face
of compelling state interests like national security. Courts are increasingly applying standards
such as legality, necessity, and proportionality to assess surveillance measures. However,

divergences remain in terms of the strength of institutional oversight, the availability of judicial

' Neil M. Richards, The Dangers of Surveillance, 126 Harv. L. Rev. 1934 (2013)
12389 U.S. 347 (1967).
13138 S. Ct. 2206 (2018)
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remedies, and the scope of executive discretion. In sum, comparative jurisprudence shows that
while legal recognition of the right to privacy is expanding globally, its practical enforcement
often falls short due to technological complexity, institutional inertia, and competing state
interests. A shared commitment to democratic values, combined with judicial vigilance and
legislative clarity, is essential for ensuring that surveillance powers do not erode fundamental
freedoms. As surveillance technologies continue to evolve, the courts will remain crucial actors

in mediating the relationship between security and liberty.

6. Human Rights Framework for Regulation

To ensure that surveillance technologies do not undermine fundamental freedoms, it is
imperative to develop and implement a robust human rights-based regulatory framework. Such
a framework must be anchored in the principles of legality, necessity, proportionality, and
accountability, which have long been recognized in international human rights law as essential
safeguards against arbitrary interference with individual rights. These principles must guide
not only the design and deployment of surveillance systems but also the legislative,
institutional, and procedural mechanisms that govern them. The principle of legality requires
that any interference with the right to privacy must have a clear and accessible legal basis.
Surveillance measures must not be based on vague or overly broad statutes, nor should they
rely on secret executive orders or administrative discretion. Laws authorizing surveillance must
define the scope, purpose, and limits of the surveillance clearly and must be subject to regular
public scrutiny and democratic debate. Transparency in lawmaking is critical, as it allows the
public to understand what surveillance is permitted, by whom, under what conditions, and with

what safeguards.

The principle of necessity demands that surveillance must be conducted only for legitimate
aims recognized under human rights law, such as national security, public safety, or the
prevention of crime. Even where such aims exist, surveillance should not be the default
response. States must demonstrate that the specific measure is strictly necessary to achieve the
stated objective and that less intrusive alternatives have been considered and found inadequate.
This requirement prevents governments from invoking broad justifications to conduct
indiscriminate or preventive surveillance without individualized suspicion. The principle of
proportionality serves as a critical balancing test between individual rights and collective

interests. It mandates that any interference with privacy must be proportionate to the aim
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pursued, meaning that the benefits of the surveillance must outweigh the harm caused to
individual freedoms. Proportionality assessments must take into account the scope of data
collected, the sensitivity of the information, the duration of surveillance, and the potential for
abuse or misuse. For example, blanket data retention laws or indiscriminate mass surveillance
programs are unlikely to meet the proportionality threshold, especially when they lack targeted

justifications.

Accountability mechanisms are essential to prevent abuse of surveillance powers and to
ensure that individuals have access to effective remedies when their rights are violated.
Oversight bodies must be independent, well-resourced, and empowered to review surveillance
activities, audit intelligence operations, and investigate complaints'#. Judicial authorization
should be a prerequisite for intrusive forms of surveillance, and ex post facto review must be
available where real-time judicial approval is not feasible. Public reporting obligations, such
as transparency reports and legislative briefings, also enhance accountability by shedding light
on the extent and nature of surveillance practices'®. A human rights framework must also
prioritize data protection principles, including purpose limitation, data minimization, storage
limitation, integrity, confidentiality, and user control. These principles are reflected in
comprehensive data protection instruments such as the GDPR and increasingly in national laws
worldwide. Surveillance programs should be designed with privacy in mind from the outset-an
approach known as privacy by design-and must incorporate strong safeguards to protect data

against unauthorized access, breaches, or secondary use.

Another key dimension of a human rights-based approach is the protection of vulnerable and
marginalized groups, who are often disproportionately affected by surveillance. Migrants,
journalists, political dissidents, religious minorities, and economically disadvantaged
communities are frequently targeted for heightened monitoring, often without sufficient
justification. A rights-respecting framework must therefore include anti-discrimination
safeguards, prohibit profiling on the basis of race, religion, or political beliefs, and ensure that
surveillance is not weaponized to silence dissent or manipulate electoral outcomes.
Additionally, in a world where much surveillance is carried out by private actors-such as

technology companies, telecom providers, and data brokers-a comprehensive framework must

14 Office of the Privacy Commissioner of Canada, Exploring Facial Recognition Technology and its Impacts on
Privacy (2020), https://www.priv.gc.ca/.

15 Benjamin Wittes & Jodie Liu, The Privacy Paradox: The Privacy Benefits of Privacy Threats, 14 Brook. J.
Int’l L. 1 (2016).
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extend regulatory oversight to the private sector!®. States have a duty not only to respect rights
but also to protect individuals from abuses by third parties. This includes requiring companies
to disclose surveillance requests, publish transparency reports, implement strong encryption
standards, and resist unjustified government access demands. Corporate accountability must
be strengthened through mandatory human rights impact assessments and binding obligations

on privacy compliance.

International cooperation also plays a pivotal role in regulating surveillance in an increasingly
interconnected digital world. Cross-border data flows, intelligence-sharing agreements, and
joint surveillance programs demand harmonized legal standards and mutual commitments to
uphold human rights obligations. Multilateral instruments such as the Council of Europe’s
Convention 108+ and the United Nations Guiding Principles on Business and Human Rights
offer valuable guidance for fostering global standards of responsible surveillance governance.
Ultimately, a human rights-based regulatory framework is not just a legal requirement-it is a
democratic imperative. It seeks to restore balance in the relationship between the state and the
individual, safeguard the integrity of constitutional democracies, and protect the digital public
sphere as a space for free expression, association, and thought. As surveillance capabilities
continue to evolve, so too must the legal and ethical frameworks that govern them. Anchoring
surveillance regulation in human rights ensures that technological progress serves, rather than

threatens, the fundamental values of human dignity, freedom, and justice.
7. Conclusion

The digital age has ushered in a paradigm shift in the relationship between the individual and
the state, wherein the proliferation of surveillance technologies has significantly altered
traditional notions of privacy, liberty, and autonomy. While the stated aims of these
technologies-ranging from national security and public health to efficient governance-may be
legitimate in certain contexts, their unregulated and often opaque implementation has raised
serious concerns about the erosion of civil liberties. This paper has critically examined the
complex interplay between digital surveillance and the right to privacy, situating it within a
broader human rights framework. As demonstrated throughout this research, the right to
privacy is firmly embedded in international human rights law, including instruments such as

Article 12 of the Universal Declaration of Human Rights (UDHR), Article 17 of the

16 Alec Samuels, Surveillance and Human Rights: A Balancing Act, 87 J. Crim. L. 3 (2023).
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International Covenant on Civil and Political Rights (ICCPR), and regional frameworks like
the European Convention on Human Rights (ECHR). Judicial pronouncements from various
jurisdictions-including India’s Puttaswamy case, the European Court’s Digital Rights Ireland
decision, and recent jurisprudence from the U.S. Supreme Court-have further expanded the
scope of privacy to include decisional autonomy, informational control, and the right to be free

from unwarranted state intrusion.

Despite these legal foundations, the reality on the ground reveals significant dissonance
between normative ideals and technological practice. Surveillance technologies-particularly
facial recognition systems, mass biometric databases, internet traffic monitoring, and
predictive algorithms-have been deployed with increasing frequency, often without public
consultation, legal clarity, or judicial oversight. This raises questions not only about the
adequacy of current legal frameworks but also about the legitimacy of state and corporate
power in the digital public sphere. The paper has identified a range of legal and ethical
challenges associated with digital surveillance. These include the lack of comprehensive data
protection laws in many jurisdictions, the use of vague and broadly worded national security
exemptions, the problem of coerced or uninformed consent, and the absence of effective
accountability mechanisms. Furthermore, the use of surveillance disproportionately targets
marginalized communities-such as political dissidents, journalists, refugees, and ethnic

minorities-thereby reproducing and reinforcing structural inequalities.

In response to these challenges, this paper argues for the urgent need to adopt a rights-based
regulatory framework. Such a framework must be rooted in the four foundational principles
of international human rights law: legality, necessity, proportionality, and accountability.
Surveillance should be permissible only under clear, narrowly defined laws; it should be
demonstrably necessary to achieve a legitimate aim; it must be proportionate to that aim; and
it must be subject to robust oversight by independent institutions. These safeguards are not
merely procedural-they are essential for the preservation of democratic values and the
prevention of state overreach. Additionally, the regulation of surveillance must include strong
data protection standards, mandatory human rights impact assessments, and enforceable
duties on both state and private actors. Importantly, judicial remedies must be available to
individuals whose rights have been violated, and mechanisms for transparency-such as public
reporting and whistleblower protections-must be institutionalized. The global nature of digital

communication and surveillance calls for international cooperation and the harmonization of

Page: 132



Indian Journal of Integrated Research in Law Volume V Issue V | ISSN: 2583-0538

privacy standards. The development of transnational agreements, such as an updated global
privacy convention or digital rights charter under the auspices of the United Nations or regional
bodies, could help bridge jurisdictional gaps and promote universal rights in the digital
environment. Initiatives such as the Council of Europe’s Convention 108+, the OECD
Guidelines on the Protection of Privacy, and the United Nations Guiding Principles on Business

and Human Rights provide foundational blueprints in this direction.

Ultimately, the preservation of privacy in the digital age is not only a legal obligation but a
moral imperative. Privacy is the bedrock of freedom of thought, belief, expression, and
association. Without it, citizens cannot participate meaningfully in public life, dissent cannot
flourish, and democracy itself becomes hollow. As surveillance technologies grow more
invasive and omnipresent, so too must the resolve of democratic societies to uphold the
principles of openness, dignity, and human rights. Therefore, this paper concludes that the
future of digital governance must be guided not solely by the imperatives of innovation or
security but by a resolute commitment to the protection of fundamental rights. Only through
such a recalibration can we ensure that technological progress serves the cause of human
freedom rather than becoming a tool of oppression. Reclaiming privacy is, in this sense, not

merely a legal struggle but a defining ethical challenge of our time.
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