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ABSTRACT 

The growth of overseas investments has resulted in a rise in disputes between 
investors and host governments. International arbitration has established as 
the preferred method for settling such issues because to its impartiality, 
compliance, and mobility. This study investigates the role of international 
arbitration in addressing investment disputes, looking at the legal structures 
that govern arbitration, the advantages it provides, and the obstacles it 
encounters. This article examines noteworthy case studies to demonstrate the 
usefulness of arbitration in supporting the worldwide economy and fair 
dealing with investors and states. The study also addresses future trends and 
possible reforms to solve international arbitration’s current constraints, 
ensuring that it remains relevant in the changing context of international 
investment law.  
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OBJECTIVE  

 The purpose of this research study is to examine the function of international arbitration in 

settling investment disputes, stressing its methods, benefits, and drawbacks. The study will also 

investigate how international arbitration assists to the safeguarding of foreign investment and 

the advancement of economic development.  

LITERATURE REVIEW   

International arbitration has emerged as a prominent instrument for settling conflicts within 

foreign investors and host countries. The procedure is generally governed by treaties such as 

Bilateral Investment Treaties (BITs) and international accords such as the Energy Charter 

Treaty. The key institutions participating in this procedure are:  

International Centre for the Settlement of Investment Disputes (ICSID): The World Bank 

established ICSID as an structure for arbitration and conciliation, establishing a balance 

between rights of investors and the sovereignty of states. It carried out over 1,000 cases to date, 

emphasizing its relevance in investment dispute settlement.  

Stockholm Chamber of Commerce (SCC): Since 1993, the SCC has served as an important 

worldwide forum for investment disputes, notably those involving BITs. It is known as the 

secondlargest institution for investment arbitration worldwide.  

The Vienna International Arbitration Centre (VIAC) provides customized rules for investment 

arbitration that handle the particular aspects of conflicts involving sovereign entities.  

INTRODUCTION  

The advent of globalization has resulted in greater foreign direct investment (FDI), demanding 

effective dispute resolution systems between investors and host countries. International 

arbitration is an important instrument in this situation, as it provides a neutral place for parties 

to resolve disputes outside of national courts. This study investigates the function of 

international arbitration in investment conflicts, emphasizing its applications, case studies, and 

consequences for both investors and nations.1  

 
1 Transnational Corporations Review, Vol. 14, No. 4, 382-401 (Dec. 2022).  
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The Importance of international arbitration resides in its potential to provide:  

 Impartiality: Arbitration provides an impartial forum for conflict resolution, which alleviates 

worries about bias in domestic courts.   

Expertise: Arbitrators with specific understanding in investment law make educated decisions.2  

Impartiality: The New York Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards ensures that arbitral awards are generally recognized and enforced across 

borders.  

What of its distinct advantages, international arbitration has evolved as the preferred means of 

settling investment disputes. International arbitration, unlike domestic courts, provides a 

neutral forum free of potential prejudices that may exist when disputes are adjudicated in the 

host nation’s courts. It delivers actionable verdicts under international treaties like the New 

York Convention, to ensure rulings are acknowledged and carried out across boundaries.  

LEGAL FRAMEWORK FOR INTERNATIONAL ARBITRATION  

A legally binding and enforceable method for settling business and investment disagreements 

between participants from several jurisdictions is international arbitration. International 

treaties, domestic legislation, and institutional guidelines that guarantee uniformity and equity 

in procedures form the foundation of its legal system. The main elements of this framework 

are covered in this essay, with an emphasis on its institutional structures, guiding principles, 

and sources.  

1. International Treaties2  

New York Convention (1958): This is one of the core treaties as it mandates the recognition 

and enforcement of foreign arbitral awards. This convention has been signed by over 160 

countries.  

ICSID Convention (1965): The ICSID Convention establishes the International Centre for 

Settlement of Investment Disputes (ICSID); it provides facilities for conciliation and 

 
2 International Arbitration 2021 | India, ICLG, p  
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arbitration of investment disputes between states and nationals of other states.  

UNCITRAL Model Law (1985): Sets forth a model for the arbitral procedures, many states 

have adopted or adapted the model law into their own domestic legislation.  

2. National Laws3  

Arbitration and Conciliation Acts: This supervision varies from country to country (for 

instance, the Arbitration and Conciliation Act 1996 governs Indian domestic arbitration and 

international arbitration-related matters).  

Federal Arbitration Act (US): Regulates arbitration in the U.S. It focuses on the robust 

enforceability of arbitration agreements and awards.4  

3. Institutional Rules5  

LCIA Rules: The London Court of International Arbitration also has widely accepted 

arbitration rules recognized for their efficiency and adaptability.  

SIAC Rules: The rules of the Singapore International Arbitration Centre (SIAC), which are 

popular in Asia and in other parts of the globe.  

4. Rules of Procedure Arbitration Agreement 7  

 The cornerstone of any arbitration procedure, it may be a separate agreement or a provision in 

a contract. Arbitral Tribunal Selection: The parties may select arbitrators based on their 

impartiality and level of experience. Procedural Rules: These regulate how the arbitration 

process is conducted, including how evidence is submitted, how hearings are held, and how 

awards are made.  

 
3 International Arbitration Laws and Regulations – India Chapter, covering common issues in international 
arbitration laws and regulations – including arbitration agreements, governing legislation, choice of law rules, 
selection of arbitral tribunal, preliminary relief and interim measures (Sept. 13, 2024).   
4 International Arbitration 2024 | India, ICLG, https://iclg.com/practice-areas/international-arbitration-laws-
andregulations/india   
5 International Arbitration 2024 | India, ICLG, https://iclg.com/practice-areas/international-arbitration-laws-
andregulations/india   
2019 SCC Online CIC 9981   
Arbitration vs. Litigation: Choosing the Right Path, Pepperdine Caruso Sch. Of L., 
https://law.pepperdine.edu/blog/posts/arbitration-vs-litigation-choosing-the-right-path.htm   
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5. Implementation of Awards 8  

The New York Convention guarantees the recognition and enforceability of arbitration rulings 

in other signatory nations. National Courts: Under the guidelines set forth by national 

arbitration statutes, local courts have a role in upholding arbitration verdicts.  

ADVANTAGES AND CRITICISM & CHALLENGES OF INTERNATIONAL 

ARBITRATION IN RESOLVING INVESTMENT DISPUTES  

In light of its many benefits over conventional litigation in domestic courts, international 

arbitration has grown in popularity as a means of resolving investment disputes. Here are a few 

main advantages:  

1. Impartiality and Neutrality: 6  

• Neutral place: When investors and host states have diverse legal and cultural 

backgrounds, international arbitration offers a neutral place for settling 

disagreements. This lessens the possibility of any apparent partiality or bias that 

could occur in a domestic legal system.  

• Impartial Tribunal: The parties may choose arbitrators who are impartial, 

independent, and knowledgeable about both the particulars of the dispute and 

international investment law. This guarantees an impartial and equitable decision-

making process.  

2. Flexibility and Party Autonomy: 7  

• Procedural Flexibility: The parties can tailor the arbitration to their unique 

requirements and circumstances by agreeing on the procedural norms that will 

apply. This entails deciding on the relevant legislation, the arbitration’s venue, and 

its language.   

 
6 The Special Case of International Commercial Arbitration, in The Constitution of Arbitration (Cambridge 
Univ. Press), https://www.cambridge.org/core/books/abs/constitution-of-arbitration/special-case-of-
internationalcommercial-arbitration/6A6D716CB114BE5EEAAE65AA76AE1F76   
7 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 
330 U.N.T.S. 3.   
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• Party Autonomy: In contrast to litigation, parties have more control over the 

arbitration process. They have more control over the proceedings’ schedule, can 

select the arbitrators, and can make their case however they see fit.  

3. Confidentiality: 8  

• Private processes: Generally speaking, arbitration processes are private. This can 

be especially crucial in investment disputes involving sensitive business data or 

issues of public concern. This preserves commercial partnerships and safeguards 

the parties’ reputations. Non-Disclosure: Unlike court rulings, arbitral awards are 

usually not made public, which further improves confidentiality.  

4. Efficiency:   

• Faster Resolution: International arbitration frequently results in a quicker 

resolution of conflicts than drawn-out judicial battles. Both parties may save both 

time and funds by doing this.   

• Limited Appeals: There are fewer grounds for contesting an arbitral ruling, which 

lowers the possibility of drawn-out appeals and guarantees a quicker settlement.  

5. Award Enforcement:   

• New York Convention: This important international agreement makes it easier for 

arbitral verdicts to be enforced in more than 170 nations.   

• Cross-Border Recognition: Arbitral awards are broadly recognized and enforced 

more readily across borders than court judgments, making the arbitration process 

a more effective mechanism for resolving global disputes. This makes it easier for 

investors to uphold an award towards a host state, even if the nation’s assets are 

located in a different nation.   

 
8 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 
https://www.newyorkconvention.org/english   
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6. Expertise: 9  

• Specialized Tribunals: In investment disputes, arbitrators frequently possess 

unique knowledge and expertise in treaty interpretation, international investment 

law, and the industry or sector at issue. This guarantees that professionals who are 

knowledgeable about the pertinent legal and business concerns will settle the 

disagreement.   

7. Amicable Settlement:   

• Settlement Facilitation: In certain cases, a settlement amongst the parties may be 

facilitated by the arbitration procedure. An atmosphere that is favorable to 

compromise and negotiation can be produced by the participation of an impartial 

third party and the organized format of the sessions.   

8. Relationship Preservation:   

• Less Adversarial: Arbitration may be a less combative procedure than litigation, 

which may help to maintain the host state-investor relationship. When it comes to 

long-term investments, this can be very crucial.   

These benefits, which offer an impartial, adaptable, and effective system for defending 

investors’ rights and guaranteeing a just and equitable resolution of disputes, make 

international arbitration a desirable choice for settling investment disputes.  

International arbitration has many benefits when it comes to settling investment conflicts, but 

it also has drawbacks and objections.  

1. Imbalance of Investor-State Sovereignty:   

• Restriction on Policy Space: According to critics, investment arbitration may 

unnecessarily limit states’ capacity to enact laws that serve the public good.   

• Asymmetrical System: The system is frequently seen as favoring investors, providing 

 
9 A Comprehensive Guide, R.F. Arb., https://www.rf-arbitration.com/publications/blog/what-is-the-purpose-
ofarbitration-a-comprehensive-guide   
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them with strong tools to contest state actions while providing states with limited 

recourse against investor misconduct. States may be reluctant to implement new laws 

or policies to protect the surroundings, public health, or labor rights for fear of being 

sued by foreign investors.  

2. Lack of Transparency: 10  

• Confidential processes: Questions of legality and accountability may arise due to 

the anonymity of arbitration processes and awards. Critics contend that it is 

challenging to examine and hold arbitral tribunals accountable due to their lack of 

transparency.   

• Public Interest Concerns: The public may not be able to comprehend how these 

conflicts are settled or how they may impact public interests due to the secrecy 

surrounding investment arbitration.   

3. Cost and Length:   

• Expensive: Investment arbitration can be highly costly, entailing hefty 

administrative, legal, and arbitrator fees. Smaller investors or poorer nations may 

find this to be a hurdle.   

• Protracted Proceedings: Investment arbitration can take years to conclude, which 

can be stressful for both parties even though it is typically quicker than litigation.  

4. Limited Grounds for Challenge:   

Difficulty in Appealing Awards: Due to the extremely narrow grounds for 

contesting an arbitral ruling, it may be tough to address issues of bias or injustice 

or to correct mistakes. Sovereign Immunity: Some states contend that conflicts 

with foreign investors should be settled in their domestic courts and that 

investment arbitration violates their sovereign immunity.  

 
10 Lack of Transparency in International Arbitration, 15 J. Int’l Disp. Settlement 534 (2024), 
https://doi.org/10.1093/jnlids/idae018.   
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5. Effect on Underdeveloped Nations:   

• Unequal Bargaining Power: Developing nations may be at a disadvantage to 

multinational firms due to a lack of resources and experience in navigating the 

complexity of investment arbitration.   

• Debt Burden: Significant arbitral verdicts made against developing nations have 

the potential to worsen their debt loads and impede their ability to grow 

economically.  

6. Efforts:   

Calls for Greater Transparency: Proposals to publish arbitral rulings and permit more 

public involvement in the process are among the continuous initiatives to improve 

transparency in investment arbitration.  

Achieving an Improvement Balance between State Sovereignty and Investor 

Protection: Reform initiatives also aim to maintain governments’ capacity to oversee 

in the public interest while simultaneously safeguarding investors’ rights. In order to 

guarantee that the international investment arbitration system is just, valid, and efficient 

in settling conflicts while defending the interests of the public, these difficulties and 

objections underscore the necessity of continual discussion and change.   

FUTURE TRENDS AND REFORMS  

The desire for increased efficiency, openness, and impartiality is driving a constant evolution 

in the discipline of international arbitration. The following significant developments and trends 

are influencing how international arbitration will be used to settle investment disputes in the 

future:11  

1. Integration of Technology Artificial Intelligence (AI): It is anticipated that more and 

more arbitration procedures will make use of AI to help with activities like document 

management, evidentiary analysis, and even forecasting results.   

 
11 Anthony Amunátegui Abad, Artificial Intelligence and the Future of International Trade Law and Dispute 
Settlement, 17 Contemp. Asia Arb. J. 35 (2024).   
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Virtual Hearings: Due to its flexibility and cost-effectiveness, virtual hearings are 

expected to continue their rapid adoption, which was accelerated by the COVID-19 

epidemic.  

2. Clarity in Treaty Language: New treaties frequently contain more exact wording on the 

extent of investor protection and the constraints on state sovereignty. This helps to 

strike a balance between investor protection and state sovereignty. This aids in avoiding 

interpretations that are too expansive and can unnecessarily limit states’ capacity to 

regulate in the public interest.   

Regulatory Space Clauses: A lot of contemporary treaties contain “regulatory space” 

provisions that expressly acknowledge states’ authority to regulate in fields including 

the environment, public health, and safety.   

Mechanisms for Early Dismissal of Frivolous Claims: To lessen the load on states and 

stop system abuse, procedures are being established to enable the prompt denial of 

spurious or unmeritorious claims.  

3. Increasing Cost-Effectiveness and Efficiency:   

 Streamlined Procedures: Arbitral organizations are always trying to make their 

processes more cost-effective and efficient. This includes actions like reducing 

submission deadlines and promoting the use of technology.   

 Alternative Dispute Resolution (ADR) Mechanisms: Using ADR procedures, such 

mediation and conciliation, to settle conflicts before they get to arbitration is becoming 

more and more important.   

Funding and Support for Developing Countries: In order to enable developing nations 

to engage in investment arbitration more successfully, efforts are underway to offer 

them financial and technical support.  

4. Encouraging Sustainable Development: 12  

 
12 Andrea K. Bjorklund, The Role of International Investment Agreements in the Resolution of Investment 
Disputes, 12 J. Int’l Dispute Settlement 349 (2021).  
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 Integration of Social and Environmental Considerations: Contemporary arbitral 

rulings and investment treaties are progressively taking social and environmental 

factors into account, encouraging responsible investment and sustainable development.   

Investor Obligations: A number of treaties are starting to contain clauses requiring 

investors to adhere to labor standards, human rights, and environmental protection.  

5. Strengthening the System’s Legitimacy: 13  

 Constant Discussion and Reform: States, investors, academia, and civil society 

organizations are always discussing how to make the investment arbitration system 

better. This has resulted in several changes and advancements meant to improve the 

system’s legitimacy and efficacy.   

Multilateral Reform Efforts: Institutions like the OECD and UNCITRAL are crucial in 

promoting dialogue and formulating suggestions for changes to the arbitration of 

investments system.   

By addressing the issues and critiques of investment arbitration, these changes and 

advancements hope to make the system equitable, well-rounded, and efficient in 

settling conflicts while advancing sustainable growth and safeguarding the interests of 

all parties involved.  

CONCLUSION  

In order to facilitate foreign investment and further economic development, international 

arbitration has emerged as the primary method for settling investment disputes. It provides an 

impartial, adaptable, and frequently more effective option than litigation in domestic courts, 

especially when handling cross-border conflicts where jurisdictional issues and potential bias 

can surface. By guaranteeing the legality of arbitral rulings in many jurisdictions, the New 

York Convention’s broad acceptance has further cemented arbitration’s significance and given 

investors more security and options.  

 
13 Natalie S. Lichtenstein, Investor-State Dispute Settlement: A Practical Guide, 17 Am. U. Int’l L. Rev. 601 
(2002).  
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But there are some problems with the system. It is necessary to address legitimate concerns 

about perceived inequalities in investor-state interactions, transparency, and cost. Although 

confidentiality has benefits for safeguarding private information, it can also conceal decisions 

from public review, which raises questions about accountability and may impede the growth 

of coherent jurisprudence. Smaller investors or underdeveloped nations may not be able to 

afford arbitration’s exorbitant fees, which could prevent them from using this important dispute 

settlement process. Additionally, others contend that the current structure unfairly benefits 

investor interests, which could stifle reasonable state regulation in fields like public health and 

environmental protection. International investment arbitration is nevertheless crucial in spite 

of these obstacles.It offers a structure for settling conflicts In a predictable and somewhat 

effective way, which is essential for drawing in international investment. I believe that ongoing 

reform is essential to the future of investment arbitration. Increasing legitimacy and building 

public trust require greater transparency, which includes publishing awards and possibly 

holding hearings in some circumstances. Cost-cutting measures, such streamlining processes 

or utilizing ADR mechanisms more frequently, are also essential. Above all, there needs to be 

a renewed emphasis on striking a balance between investor rights and states’ legitimate 

regulatory prerogatives. Clearer treaty wording, specific “regulatory space” provisions, and 

procedures for quickly rejecting baseless claims could all be part of this. International 

investment arbitration can maintain its critical role in promoting international investment by 

tackling these problems.  

CASE STUDY  

VODAFONE VS INDIA14  

Facts: In 2007, Vodafone International Holdings B.V. purchased a majority share in Hutchison 

Essar Limited, an Indian telecom company, by means of an offshore transaction. The Indian 

tax authorities asserted that Vodafone owed $2 billion in capital gains tax due to the fact that 

the underlying assets were situated in India.  

Issue: Whether India was able to use the Indian Income Tax Act to apply capital gains tax to 

an offshore transaction involving two non-Indian businesses.   

 
14 Vodafone Int’l Holdings B.V. v. Republic of India, PCA Case No. 2016-35, Award (Sept. 25, 2020).   
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Judgement: The India-Netherlands Bilateral Investment Treaty’s fair and equal treatment 

norm was broken by India’s retroactive tax demand, according to the Permanent Court of 

Arbitration in The Hague’s decision in Vodafone’s favor. The panel ordered India to pay back 

Vodafone’s legal fees and stop pursuing its tax demand.  

Self Analysis: The legal ambiguities regarding retroactive taxes and its effects on foreign 

investments are brought to light by this case. The tribunal’s decision upheld the need for 

transparent and predictable tax laws. The ruling also underlined how important bilateral 

investment treaties are for shielding investors from capricious state acts. Even though 

retroactive taxes was eventually outlawed by the Indian government, the case is nevertheless 

regarded as a seminal preceding in international investment law.  

TULLOW OIL PLC AND TULLOW KENYA BV v. REPUBLIC OF UGANDA  15  

Facts: Due to changes in Uganda’s tax system that negatively impacted their investments in 

the Lake Albert Development Project, Tullow Oil PLC and Tullow Kenya BV filed an 

accusation versus the Republic of Uganda under the Energy Charter Treaty (ECT). The 

addition of capital gains taxes and a tax on withholding on share sales were among the 

modifications, which Tullow claimed violated Uganda’s ECT duties.   

Issue: The primary question was whether Uganda had violated its ECT obligations—more 

especially, the equal and equitable treatment norm and the safeguard against expropriation—

by altering its tax system.   

Judgement: Evaluation The tribunal decided in Tullow’s favor, concluding that Uganda had 

violated the ECT. Tullow received compensation from the tribunal for the losses brought on 

by the tax system changes.  

Self  Analysis: The tribunal’s ruling emphasizes how crucial it is to keep the regulatory 

landscape steady and predictable for international investors. The decision emphasizes the 

necessity for states to thoroughly evaluate how changes to tax legislation may affect current 

investments and the possible threats to investor confidence. Additionally, the case shows how 

successful international arbitration is in settling investment disputes and offering a neutral 

 
15 Tullow Oil PLC and Tullow Kenya BV v Republic of Uganda, ICSID Case No. ARB/13/35 (2015)  
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forum for their adjudication.  

Smurfit Westrock vs. Venezuela 16  

Facts: In 2018, Smurfit Holdings B.V., a division of Smurfit Westrock plc, which ran a paper 

and packaging production company in Venezuela, had its assets seized by the Venezuelan 

government. Smurfit started the arbitration processes against Venezuela pursuant to the 

Netherlands-Venezuela Bilateral Investment Treaty as a result of this expropriation.  

Issue: The question is whether Venezuela’s dispossession of Smurfit’s assets went against the 

bilateral investment treaty’s guarantees of equal and fair consideration as well as prohibitions 

against illegal expropriation.  

Judgement: The International Centre for Settlement of Investment Disputes (ICSID) tribunal 

decided in favor of Smurfit on August 28, 2024, giving more than $468.7 million in 

compensation. Additionally, $4.5 million was awarded in legal expenses and interest from May 

31, 2024, until the money was paid. Venezuela violated the treaty’s prohibitions against 

arbitrary actions, unjust and inequitable treatment, and unlawful expropriation, the tribunal 

ruled, dismissing Venezuela’s jurisdictional concerns.  

Self Analysis: The importance of bilateral agreements on investments in protecting foreign 

investors from state measures that can be interpreted as unjust or expropriatory is highlighted 

by this case. The tribunal’s ruling upholds the fundamental requirement that host nations fulfill 

their treaty duties, guaranteeing equitable treatment and defense against capricious 

expropriation. But enforcing these arbitral rulings is still difficult, especially when dealing with 

states that have a history of non-compliance.  

Cairn Energy vs. India17  

Facts: Before listing its Indian affiliate, Cairn India, on the Bombay Stock Exchange, UK-

based oil and gas corporation Cairn Energy underwent corporate reorganization in 2006. Citing 

the 2012 modification to India’s Income Tax Act, the Indian government levied a $1.4 billion 

retroactive tax demand on capital gains resulting from the restructuring in 2014. Cairn’s shares 

 
16 Smurfit Holdings B.V. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/18/49, Award (Aug. 28, 
2024).  
17 Cairn Energy PLC v. Republic of India, PCA Case No. 2016-07, Award (Dec. 21, 2020).  
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were seized by Indian tax authorities, who also withheld tax reimbursements. In 2015, Cairn 

responded by starting arbitration procedures under the Bilateral Investment Treaty (BIT) 

between the UK and India.  

Issue: Did India’s retroactive tax demand and asset seizure of Cairn violate the UK-India 

Bilateral Investment Treaty (BIT)’s fair and equitable treatment (FET) norm and other 

protections?  

Judgement: In December 2020, the Permanent Court of Arbitration (PCA) in The Hague 

rendered a decision in support of Cairn Energy, concluding that India’s retroactive tax demand 

violated the UK-India Bilateral Investment Treaty (BIT). The tribunal found that the tax 

demand was discriminatory and unfair, and after initially contesting the decision, India 

changed its tax laws and reimbursed Cairn in 2021.  

Self Analysis: A major precedent on the boundaries of retroactive taxes and the function of 

International adjudication in safeguarding foreign investors was established by this case. The 

decision reaffirmed how crucial investment treaties are for establishing legal certainty. The 

case demonstrated the dangers of erratic tax laws for foreign investment, even though India 

later repealed its retroactive tax statute. Notwithstanding positive decisions, the enforcement 

obstacles Cairn encountered in recouping its award further highlight the limitations of investor-

state dispute settlement.  
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