Indian Journal of Integrated Research in Law Volume V Issue III | ISSN: 2583-0538

TAX IMPLICATIONS AND STRUCTURING STRATEGIES IN
INDIAN M&A: A CRITICAL ANALYSIS OF REGULATORY
FRAMEWORKS AND PRACTICAL CHALLENGES

Rakshit Sharma, Amity University Noida

ABSTRACT

Mergers and Acquisitions (M&A) have become a key feature of the evolving
Indian corporate ecosystem, enabling companies to achieve strategic
expansion, consolidate operations, and enter new markets. However, the tax
and regulatory complexities associated with these transactions often become
critical factors in determining their viability and success. India’s M&A
environment is shaped by multiple legal frameworks, including the Income
Tax Act, 1961; the Companies Act, 2013; the Foreign Exchange
Management Act (FEMA); and various sector-specific regulations governed
by authorities such as SEBI and the Competition Commission of India (CCI).
The interplay between these legal regimes makes M&A transactions highly
technical, particularly from a tax planning and compliance perspective.

This paper critically examines the tax implications and structuring strategies
commonly employed in Indian M&A transactions. It explores how direct and
indirect tax provisions influence deal structures—such as share purchases,
asset sales, slump sales, and court-approved amalgamations. Specific focus
is given to tax-neutral mechanisms under Sections 47 and 72A of the Income
Tax Act, the impact of GST on business transfers, and the application of anti-
avoidance measures like GAAR. The study also evaluates cross-border
considerations, including the role of tax treaties and international guidelines
under the OECD’s BEPS framework.

In addition, the paper identifies key challenges encountered in the M&A
process, including valuation disputes, regulatory delays, conflicting judicial
decisions, and stakeholder resistance. These challenges are illustrated
through landmark case studies such as Vodafone-Hutchison, Flipkart-
Walmart, and the Vodafone-Idea merger.

The paper concludes by offering policy recommendations to enhance legal
clarity, reduce compliance burdens, and align tax treatment with economic
substance. It argues for a more harmonised and technology-driven regulatory
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environment that supports efficient corporate restructuring and fosters long-
term investor confidence in the Indian M&A landscape.

Introduction
Background of M&A in India

Mergers and Acquisitions (M&A) have become critical instruments for business expansion,
consolidation, and restructuring in India’s dynamic and competitive market landscape. Since
the liberalisation of the Indian economy in the early 1990s, M&A activity has steadily
increased!, driven by both domestic and international players seeking strategic growth, market
entry, or synergies across industries?. The evolving regulatory landscape, growing investor
interest, and government initiatives promoting ease of doing business have further contributed
to the rise in such transactions. Additionally, legislative developments like the Insolvency and
Bankruptcy Code (IBC) have opened new avenues for distressed asset acquisitions®, making

M&A a key tool in corporate revival and value creation.
Importance of Tax and Regulatory Aspects

Despite the strategic appeal of M&A, the tax and regulatory implications often become decisive
factors in structuring and executing deals. Complex provisions under Indian tax laws
particularly those related to capital gains, exemptions, and indirect tax liabilities, significantly
affect the financial feasibility and risk profile of transactions*. Regulatory compliance adds
another layer of complexity, with requirements under laws such as the Companies Act, FEMA,
SEBI Takeover Regulations, and competition law>. A well-structured M&A deal must not only
optimise tax outcomes but also navigate these legal frameworks smoothly to avoid delays,

litigation, or even failure of the transaction.
Objectives of the Research

This research paper aims to:

! Reserve Bank of India, Report on Trends and Progress of Banking in India, (2022).

2 RBY, India M&A Trends Report, (2023).

3 Insolvency and Bankruptcy Code, 2016, § 31.

4 Income Tax Act, 1961, §§ 47, 50B, 72A, 56(2).

5 Companies Act, 2013; SEBI (SAST) Regulations, 2011; FEMA (Cross Border Merger) Regulations, 2018;
Competition Act, 2002.
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1. Analyse the tax implications associated with various forms of M&A transactions in

India.

2. Explore tax-efficient structuring strategies adopted by companies to minimise

liabilities.

3. Critically evaluate the regulatory framework applicable to M&A deals.

4. Identify common practical challenges encountered during these transactions.

5. Recommend reforms or measures to streamline M&A processes and enhance legal

clarity.

Research Questions

To fulfil these objectives, the paper seeks to answer the following questions:

e What are the major tax implications of M&A transactions in India?

e How are such transactions structured to optimise tax efficiency?

o What are the key legal and regulatory provisions governing M&A in India?

e What practical challenges arise during M&A transactions in terms of compliance,

valuation, and approvals?

e How can the legal and regulatory framework be improved to facilitate seamless

corporate restructuring?

Literature Review

The domain of Mergers and Acquisitions (M&A) in India has attracted considerable academic
and professional attention, particularly due to its intersection with taxation, regulatory
compliance, and corporate strategy. Scholars have explored the legal, financial, and operational
dimensions of M&A from various perspectives, highlighting both the opportunities and

systemic inefficiencies present in the Indian framework.

Several studies have analysed the tax implications of M&A, with a focus on the Income Tax
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Act provisions governing capital gains, exemptions, and loss carry-forward mechanisms. These
studies emphasize how tax structuring plays a critical role in determining the financial success
of M&A transactions. The differences between slump sales, itemized sales, and share purchases
are often examined to evaluate their respective tax efficiencies. However, much of the literature
remains descriptive and lacks a critical comparative analysis of their legal and financial

implications.

Research also points to the importance of regulatory compliance, especially under the
Companies Act, FEMA, and SEBI Takeover Regulations. Literature in this area has highlighted
procedural hurdles and overlapping jurisdiction among regulatory bodies, which often leads to
delays and legal uncertainty in deal execution. Some scholars argue for streamlining these

processes and harmonising regulatory objectives to ensure better transaction outcomes.

On the international front, discussions around General Anti-Avoidance Rules (GAAR), Base
Erosion and Profit Shifting (BEPS), and the interpretation of Double Taxation Avoidance
Agreements (DTAAs) have grown in relevance. These global concerns have found their way
into Indian jurisprudence, influencing how cross-border M&A deals are evaluated and

structured.

Recent academic interest has also focused on judicial interpretation in M&A-related tax
disputes. Landmark cases such as McDowell and Azadi Bachao Andolan have generated debate
on the scope of tax planning versus tax avoidance. However, the evolving nature of judicial

reasoning in tax cases continues to create unpredictability for corporate entities.

Despite this growing body of work, there remains a gap in literature that synthesises the
interplay between tax strategy and regulatory barriers, particularly in the Indian context. While
individual aspects have been studied in depth, there is a need for a more integrated and critical

analysis that connects legal frameworks with real-world structuring strategies and challenges.

This research seeks to fill that gap by offering a consolidated, analytical approach that
combines doctrinal insights with practical case studies, highlighting the need for tax-efficient

and legally compliant M&A strategies tailored to the Indian regulatory ecosystem.

Methodology

This research adopts a doctrinal legal research methodology, which involves a detailed and
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systematic analysis of existing laws, judicial decisions, scholarly writings, and official policy
documents related to taxation and mergers and acquisitions in India. The study focuses on
interpreting and critically examining statutory provisions under the Income Tax Act, 1961; the
Companies Act, 2013; and regulatory frameworks such as FEMA, SEBI Takeover Regulations,
and the Competition Act, 2002. Relevant guidelines issued by regulatory bodies including the
Central Board of Direct Taxes (CBDT), Reserve Bank of India (RBI), and Securities and
Exchange Board of India (SEBI) have also been considered.

In addition to primary legal sources, secondary materials such as academic journal articles,
industry reports, and practitioner commentaries have been reviewed to contextualise legal
interpretation with practical business strategies. The research also considers case studies of
notable M&A transactions in India to evaluate the real-world impact of tax and regulatory

considerations on deal structuring and implementation.

This study is limited to the Indian legal and regulatory framework, although references to
international instruments and comparative practices are made where relevant, particularly in
the context of cross-border M&A and treaty-based taxation. The objective is not merely to
describe existing legal provisions but to critically analyse how they interact with business
strategy, where gaps exist, and how reforms might improve the effectiveness and efficiency of

M&A transactions in India.
Overview of Mergers and Acquisitions in India

Mergers and Acquisitions (M&A) in India have grown from being isolated business decisions
into a vital component of corporate strategy and economic reform. As a rapidly developing
economy with a large and diverse corporate sector, India has witnessed a steady increase in
both domestic and cross-border M&A activity over the past three decades. This growth has
been primarily driven by liberal economic policies, regulatory reforms, the influx of foreign

investment, and the need for businesses to remain competitive in a globalised market.®

M&A refers to the consolidation of companies or assets through various forms, including
mergers, acquisitions, amalgamations, demergers, slump sales, and share purchases. In the

Indian context, these transactions are regulated by a network of laws including the Companies

¢ PwC India, M&A Trends in India: Shaping the New Normal, Insights Report (2022).
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Act, 2013, the Income Tax Act, 1961, the Foreign Exchange Management Act, 1999, the SEBI
(Substantial Acquisition of Shares and Takeovers) Regulations, 2011, and the Competition Act,
2002.7 The strategic goals behind M&A transactions can vary from market expansion,
diversification, and technological acquisition to financial restructuring or survival during

distress.®

Post-liberalisation, major sectors like pharmaceuticals, information technology, banking,
telecommunications, and infrastructure have seen significant M&A traction.” Notably, the
introduction of the Insolvency and Bankruptcy Code (IBC), 2016 has facilitated the acquisition
of distressed companies through competitive bidding processes, further energising the M&A

landscape.!?

M&A activity in India also reflects global trends, including increased private equity
participation, cross-border consolidations, and digital transformation-driven deals. However,
Indian M&A continues to face challenges such as regulatory delays, tax uncertainty, and
judicial scrutiny.!! These obstacles often influence how deals are structured and executed,
making it crucial for parties to understand the interplay between commercial objectives and

compliance requirements.

The M&A ecosystem in India is thus complex but evolving, characterised by significant
opportunities for growth alongside notable risks and compliance hurdles. A comprehensive
understanding of the types of M&A, applicable laws, and emerging trends is essential for

stakeholders aiming to engage in successful corporate consolidation.!?
Tax Implications in M&A Transactions

Tax considerations play a central role in shaping Mergers and Acquisitions (M&A) transactions
in India. The structure of the deal—whether it is a merger, acquisition, slump sale, asset
transfer, or share purchase—can lead to significantly different tax outcomes. Consequently,

both acquirers and target companies must assess tax liabilities, exemptions, and compliance

7 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011; Companies Act, 2013; Income
Tax Act, 1961; FEMA Regulations; Competition Act, 2002.

8 Srivastava, R., “Corporate Restructuring Through M&A in India: Legal and Strategic Considerations”, (2021)
6 NUJS Law Review 112.

° EY India, Mergers and Acquisitions Report, (2021).

19 Insolvency and Bankruptcy Code, 2016, § 31.

1 Deloitte, M&A Tax and Regulatory Outlook: Key Considerations for India, (2023).

12 KPMG, Tax and Regulatory Considerations in M&A Deals in India, (2022).
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requirements during every stage of a transaction. A well-planned tax strategy can not only

minimise financial outflows but also avoid long-term litigation risks.'3
1. Direct Tax Implications
a) Capital Gains Tax:

The treatment of capital gains depends on the nature of the transaction. In a share acquisition,
the seller may be liable for short-term or long-term capital gains depending on the holding
period of the shares. In an asset sale, capital gains are calculated on the transfer of individual

assets, and the seller is taxed accordingly.'*
b) Slump Sale vs. Itemised Sale:

In a slump sale, the entire undertaking is sold for a lump sum without assigning individual
values to assets and liabilities. Section 50B of the Income Tax Act governs the taxation of
slump sales, offering certain benefits such as simplified valuation.!® In contrast, itemised sales

may trigger multiple tax events on each asset, including GST.!6
¢) Tax Neutrality in Mergers and Demergers:

Sections 47 and 72A of the Income Tax Act provide exemptions for capital gains in certain
mergers and demergers, subject to conditions such as continuity of shareholding and business.
These provisions aim to facilitate corporate restructuring without penalising genuine

reorganisations.!”
d) Carry Forward and Set-Off of Losses:

In eligible amalgamations, the accumulated losses and unabsorbed depreciation of the
amalgamating company may be carried forward by the amalgamated company, subject to

compliance with Section 72A.'® This benefit often influences how restructuring is planned.

13 Ibid.

4 Income Tax Act, 1961, §§ 2(29A), 45, 48.

15 Ibid., § S0B.

16 Deloitte, India M&A Tax Structuring Guide, (2021).
17 Income Tax Act, 1961, §§ 47(vi), 47(vib), 72A.

18 Tbid., § 72A.
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¢) Minimum Alternate Tax (MAT):

Even if a company is eligible for exemptions under normal provisions, MAT under Section
115JB may apply.!® It mandates companies to pay a minimum tax based on book profits,

thereby impacting restructuring benefits.
2. Indirect Tax Implications (GST)

The introduction of the Goods and Services Tax (GST) regime has altered the indirect tax
landscape for M&A. In slump sales, GST may not apply as the sale of a business as a going
concern is generally considered exempt.?’ However, in itemised asset sales, GST applies to the
sale of individual assets such as plant, machinery, and inventory, which can significantly

increase transaction costs.?!

Additionally, the transfer of input tax credit is subject to specific rules, and failure to adhere
can lead to denial of credit post-transaction. Hence, it becomes crucial to structure the

transaction with due regard to GST implications, particularly in asset-heavy industries.??
3. International Tax Implications

Cross-border M&A transactions raise complex issues of treaty interpretation, permanent
establishment, and withholding tax obligations. The introduction of General Anti-Avoidance
Rules (GAAR) empowers Indian tax authorities to scrutinise transactions lacking commercial
substance or undertaken solely for tax benefit.2> Moreover, India's commitment to the OECD’s
Base Erosion and Profit Shifting (BEPS) action plans has resulted in stricter documentation

and reporting requirements for international acquisitions.?*

The tax residency of the acquiring entity, the location of the target’s assets, and the applicable
Double Taxation Avoidance Agreement (DTAA) all influence how such deals are taxed in

India. Notably, landmark cases such as Vodafone have shaped the treatment of indirect

19 Ibid., § 115JB.

20 Central Board of Indirect Taxes and Customs (CBIC), Circular No. 96/15/2019-GST, dated 28 March 2019.
2! Goods and Service Tax Act, 2017, Schedules I & 11

2 EY India, GST and M&A Transactions: Compliance Essentials, (2021).

2 Income Tax Act, 1961, §§ 95 to 102 (GAAR provisions).

24 OECD, Addressing Base Erosion and Profit Shifting, Final Reports (2015).
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transfers and clarified the scope of taxing offshore transactions involving Indian assets.?®

Tax implications thus influence not just the structure of an M&A deal, but also its valuation,
timing, and long-term financial viability. A comprehensive understanding of direct, indirect,
and international tax factors is essential for crafting an efficient and legally compliant

transaction strategy.
Structuring Strategies in M&A

M&A structuring is not merely a legal formality—it is a strategic process that shapes the
financial, regulatory, and commercial success of the transaction. An effective structure can
optimise tax outcomes, ensure regulatory compliance, reduce post-deal integration hurdles, and
align the transaction with the long-term goals of the parties involved. In India, businesses adopt
a variety of M&A structuring approaches depending on the nature of the transaction, industry

norms, and applicable legal frameworks.°
1. Share Purchase vs. Asset Purchase

One of the primary decisions in structuring an M&A deal involves choosing between a share
purchase and an asset purchase. In a share purchase, the acquirer takes over the target company
by buying its shares from existing shareholders. This route often ensures continuity of business

operations, contracts, and licences with relatively lower procedural complexity.?’

Conversely, an asset purchase involves acquiring selected assets and liabilities of the business.
While this provides greater flexibility and limits the buyer's exposure to past liabilities, it often
triggers higher tax costs and regulatory procedures.?® Asset purchases are commonly preferred

in distressed acquisitions, where the buyer seeks to avoid inheriting legacy obligations.?’
2. Slump Sale

A slump sale is the transfer of an entire business undertaking as a going concern for a lump-

sum consideration without assigning individual values to assets and liabilities. It is typically

3 Vodafone International Holdings B.V. v. Union of India, (2012) 6 SCC 613.
26 Deloitte, India M&A Structuring Handbook, (2021).

27 PwC, M&A Due Diligence and Structuring in India, Insights Report (2022).
28 Income Tax Act, 1961, § 45.

Y EY, Distressed M&A in India: Opportunities and Challenges, (2021).
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used to divest business units or non-core divisions while maintaining simplicity in transaction
valuation.*® Slump sales may be more tax efficient than itemised sales and are widely used in

corporate demergers and internal restructurings.®!
3. Amalgamations and Demergers

Amalgamations and demergers are structured under court or tribunal-approved schemes.>?
These mechanisms allow for the transfer of business units, assets, liabilities, and employees in
a legally sanctioned manner. Properly structured, they may qualify for tax-neutral treatment
and allow the carry forward of losses and depreciation.** Amalgamations are used for full-scale
consolidations, while demergers are adopted to separate distinct business lines or unlock

shareholder value.?*
4. Reverse Mergers

A reverse merger involves a private or profit-making company merging into a listed or loss-
making public company. This structure is often used to achieve listing status without going
through an initial public offering (IPO) or to utilise accumulated tax losses of the listed entity.>
While advantageous in some cases, reverse mergers must comply with regulatory safeguards

to prevent abuse.*¢
5. Special Purpose Vehicles (SPVs)

SPVs are subsidiary entities created specifically to execute an M&A transaction. They are often
used to ring-fence liabilities, isolate financial risks, or facilitate structured financing.?” In cross-
border M&A, SPVs may be located in tax-efficient jurisdictions, although recent anti-
avoidance rules have placed limitations on aggressive tax structuring.® SPV's remain popular

for large or multi-layered transactions involving multiple stakeholders or investors.*’

30 Income Tax Act, 1961, § 50B.

31 Grant Thornton, Slump Sale Transactions under Indian Tax Law, (2022).

32 Companies Act, 2013, §§ 230-234.

33 Income Tax Act, 1961, §§ 47(vi), 72A.

34 EY, Corporate Demergers: Strategic and Tax Perspectives, (2020).

33 Income Tax Act, 1961, § 72A.

36 SEBI, Reverse Merger Framework for Listed Companies, Circular No. CFD/DIL3/CIR/2017/21.
37 KPMG, Cross-Border M&A Structuring in India, (2022).

38 Income Tax Act, 1961, §§ 95 to 102; OECD, Multilateral Instrument and Treaty Abuse, (2017).
39 Nishith Desai Associates, Use of SPVs in Indian M&A Transactions, (2020).
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6. Trust and Hybrid Structures

In certain sectors, businesses use trusts to hold shares for regulatory, succession, or investment
purposes. Additionally, hybrid instruments such as convertible debentures, preference shares,
and mezzanine debt are often used in deal-making to balance ownership, control, and tax
implications.*® These structures offer flexibility and can be tailored to specific investor and

regulatory needs.*!

In essence, structuring an M&A transaction involves a careful assessment of legal, tax,
financial, and operational factors. An optimal structure can not only reduce transaction costs
and tax burdens but also help ensure a smooth transition, reduce compliance risks, and enhance

deal value.*?
Regulatory Framework Governing M&A in India

Mergers and Acquisitions (M&A) in India are governed by a complex matrix of laws and
regulatory authorities, each overseeing a specific aspect of the transaction. A successful M&A
deal requires not only commercial and financial due diligence but also strict compliance with
these legal frameworks. The relevant regulations address structural, procedural, financial, and
disclosure obligations and are designed to protect the interests of shareholders, creditors,

regulators, and the broader market.*

1. Companies Act, 2013

The Companies Act, 2013 is the cornerstone of corporate restructuring in India. It governs
amalgamations, demergers, compromises, and arrangements under Sections 230 to 234.** Any
scheme of arrangement requires approval from the National Company Law Tribunal (NCLT),
which examines whether the proposed transaction is fair, transparent, and in the interest of
stakeholders.*> The Act also lays down procedural requirements for notice, disclosure, voting

thresholds, and documentation.*®

40 Grant Thornton, Hybrid Instruments and M&A Financing Structures, (2023).
4 SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2018.

42 PwC, Optimising M&A Value Through Deal Structuring, (2023).

B EY, Navigating Indian M&A Regulations: A Legal Perspective, (2022).

4 Companies Act, 2013, §§ 230-234.

45 National Company Law Tribunal Rules, 2016, 1. 3, 1. 15.

46 Ministry of Corporate Affairs, Scheme of Arrangements Guidelines, (2021).
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2. Income Tax Act, 1961

From a taxation perspective, the Income Tax Act, 1961 plays a critical role in determining the
fiscal impact of a transaction. It provides for exemptions and tax-neutral treatment of certain
mergers and demergers, subject to prescribed conditions.*” Provisions such as Sections 47,
50B, 56(2), and 72A govern capital gains, slump sales, valuation, and carry-forward of losses.*®

Compliance with these provisions is essential to avoid tax liabilities and disputes.*’
3. Foreign Exchange Management Act (FEMA), 1999

FEMA regulates cross-border M&A transactions involving foreign direct investment (FDI) and
outbound acquisitions.’® Foreign companies acquiring stakes in Indian entities or Indian
companies investing abroad must adhere to FEMA regulations and sectoral FDI caps.
Transactions must also comply with pricing guidelines and reporting obligations prescribed by

the Reserve Bank of India (RBI).!
4. SEBI Takeover Regulations

Listed companies undergoing change in control or substantial acquisition of shares are subject
to the SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011.52 These rules
mandate public offers, disclosures, and fair exit opportunities for minority shareholders. The
acquirer must comply with thresholds for triggering an open offer and adhere to timelines and

pricing mechanisms prescribed by SEBI.>?

5. Competition Act, 2002

The Competition Act, 2002, through the Competition Commission of India (CCI), ensures that
M&A transactions do not result in an appreciable adverse effect on competition in the relevant

market.>* Combinations exceeding prescribed asset or turnover thresholds must seek prior

47 Income Tax Act, 1961, §§ 47, 72A.

“ Ibid., §§ 50B, 56(2) (vii b).

4 Deloitte, Tax Considerations in M&A Transactions in India, (2021).

50 Foreign Exchange Management Act, 1999; FEMA (Cross Border Merger) Regulations, 2018.
SURBI, Master Direction — Foreign Investment in India, RBI/FED/2022-23/67.

52 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011.

53 SEBI Circular No. SEBI/HO/CFD/DCR1/CIR/P/2020/28, dated 13 February 2020.

54 Competition Act, 2002, §§ 5-6.
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approval from CCL>® The review process includes scrutiny of market concentration, entry

barriers, and consumer impact.>®
6. Sector-Specific Laws and Approvals

In addition to general laws, certain sectors such as banking, insurance, defence, telecom, and
aviation are subject to their own regulatory frameworks.’” Approvals from bodies like the
Insurance Regulatory and Development Authority (IRDAI), Telecom Regulatory Authority of
India (TRAI), and Department for Promotion of Industry and Internal Trade (DPIIT) may be
necessary.’® These regulations aim to protect national interest, ensure industry stability, and

enforce compliance with sectoral policies.>

The multifaceted regulatory environment makes M&A in India both rigorous and nuanced.
While these frameworks are designed to ensure transparency, accountability, and protection of
interests, they can also lead to procedural delays and overlapping approvals. An informed and
proactive compliance strategy is therefore crucial to executing successful and timely

transactions.®°
Practical Challenges and Judicial Interpretation

Despite a structured legal and regulatory framework, M&A transactions in India face several
practical hurdles that can impact deal timelines, costs, and certainty. These challenges arise not
only from statutory complexities but also from procedural delays, interpretational ambiguities,
and inconsistent enforcement.®! Effective deal structuring must therefore account for these

ground realities to ensure successful execution and post-deal stability.
1. Procedural Delays and Multi-Agency Approvals

One of the most common obstacles in Indian M&A transactions is the delay in obtaining

statutory approvals.5? Deals requiring clearance from the National Company Law Tribunal

55 CCI, Combination Regulations, 2011 (as amended in 2022).

56 CCI, Market Analysis Toolkit for Combination Cases, (2021).

57 IRDAI (Scheme of Amalgamation and Transfer of Insurance Business) Regulations, 2017.
8 DPUT, FDI Policy Circular 2020, Press Notes 3 & 4 (2020 Series).

3 TRAI, Guidelines on Transfer of Licences and Merger of Telecom Entities, (2022).

80 CII, Improving Ease of Doing M&A in India: Recommendations to Policymakers, (2023).
ol Deloitte, Managing Legal Risks in Indian M&A Transactions, (2022).

62 Ibid.
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(NCLT), the Competition Commission of India (CCI), the Reserve Bank of India (RBI), and
other sectoral regulators often face extended timelines due to overlapping jurisdictions and

63

limited administrative capacity.”” Even court-sanctioned schemes may face delays in

implementation because of creditor objections, valuation disputes, or compliance issues.®
2. Ambiguity in Tax Treatment

The interpretation of tax provisions continues to be a contentious area in M&A.% The
distinction between slump sale and itemised sale, the eligibility for exemptions under Sections
47 and 72A of the Income Tax Act, and the treatment of goodwill or share premium often
trigger disputes.® Changes in tax laws, retrospective amendments, and lack of binding
administrative guidance can further complicate structuring decisions.®’” Cross-border
transactions, in particular, face scrutiny under GAAR and transfer pricing regulations, raising

the risk of post-deal tax litigation.®®
3. Valuation and Pricing Issues

Valuation is a critical component of any M&A deal, and discrepancies in valuation
methodologies can result in disputes between transacting parties or with tax authorities.%® For
listed companies, SEBI regulations prescribe pricing formulas, while for unlisted entities, fair
valuation principles must be justified through independent reports.”® Mismatched expectations
regarding enterprise value, treatment of intangible assets, or consideration in kind can derail

deals or lead to protracted negotiations.”!
4. Employee and Stakeholder Resistance

Resistance from employees, minority shareholders, or management can emerge during M&A
transitions, particularly when the deal involves workforce rationalisation, cultural shifts, or

changes in control.”? Ensuring effective communication and alignment with internal

3 CCl, Merger Review Process Handbook, (2021).

% Ministry of Corporate Affairs, Report on NCLT Timelines and Reforms, (2022).
8 EY, Tax Controversies in M&A: Indian Perspectives, (2021).

% Income Tax Act, 1961, §§ 47, 50B, 56(2), 72A.

7 Finance Act, 2012 (retrospective amendments); CBDT Circular No. 6/2016.

%8 Income Tax Act, 1961, §§ 92-92F, §§ 95-102; OECD BEPS Action 6.

8 PwC, M&A Valuation in India: Challenges and Best Practices, (2020).

70 SEBI (Issue of Capital and Disclosure Requirements) Regulations, 2018.

"L KPMG, Transaction Pricing and Valuation Trends in Indian M&A, (2022).

2 Grant Thornton, Post-Merger Integration: The Human Capital Factor, (2021).
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stakeholders is often overlooked but essential to avoid operational disruptions and litigation

risks under employment or labour laws.”
5. Judicial Uncertainty

Although courts and tribunals have delivered landmark rulings that clarified several aspects of
M&A law and taxation, the judicial landscape remains inconsistent.”* Different benches of the
NCLT or High Courts may adopt divergent views on procedural compliance or creditor
treatment.”® Similarly, in tax-related M&A cases, courts have swung between strict statutory
interpretation and liberal economic rationale.”® While decisions such as Vodafone and Azadi
Bachao Andolan provided clarity on international taxation and treaty use,’’ later rulings have

introduced caution regarding the substance-over-form doctrine.”

In light of these challenges, it becomes critical for dealmakers to engage in comprehensive due
diligence, anticipate regulatory and stakeholder concerns, and adopt flexible structures that can
withstand legal scrutiny.” Sound legal advice and early engagement with regulators can often

help mitigate the risks posed by India's intricate M&A landscape.
Case Studies

To fully understand how tax implications and structuring strategies play out in practice, it is
important to examine real-world M&A transactions in India. The following case studies
provide insights into how companies navigated legal, regulatory, and tax complexities to
complete high-value deals.®® These examples also reveal recurring challenges such as capital
gains taxation, cross-border structuring, and the role of judicial interpretation in shaping India’s

M&A landscape.®!

73 Industrial Disputes Act, 1947; Labour Code on Industrial Relations, 2020.

4 Nishith Desai Associates, Indian M&A: Litigation Risks and Judicial Review, (2022).

75 National Company Law Tribunal Cases, Scheme of Arrangement In re: Gabs Investments, [2021] Comp Cas
234 (NCLT)

76 Bombay High Court, CIT v. Smifs Securities Ltd., [2012] 348 ITR 302 (SC).

"7 Vodafone International Holdings B.V. v. Union of India, (2012) 6 SCC 613; Union of India v. Azadi Bachao
Andolan, (2004) 10 SCC 1.

78 McDowell and Co. Ltd. v. CTO, (1985) 3 SCC 230.

" CIl, Guidance Note on Risk Management in M&A, (2023).

8 Deloitte, Tax Structuring in India: A Practical Approach to M&A, (2022).

8L EY, Complexities in Indian M&A: Legal and Tax Lessons from Practice, (2021).

Page: 1518



Indian Journal of Integrated Research in Law Volume V Issue III | ISSN: 2583-0538

1. Vodafone—Hutchison Deal: The Landmark on Indirect Transfers and Tax Avoidance
Overview:

In 2007, Vodafone International Holdings B.V., a Netherlands-based company, acquired a 67%
stake in Hutchison Essar Ltd. (an Indian telecom company) for approximately USD 11 billion

by purchasing shares of a Cayman Islands company that indirectly held the Indian assets.®?
Tax and Legal Dispute:

The Indian tax authorities claimed that Vodafone was liable to pay capital gains tax in India
under Section 9 of the Income Tax Act, arguing that the transaction involved the transfer of
Indian assets, albeit indirectly.®* Vodafone, on the other hand, contended that the transaction

took place offshore and hence was not taxable in India.
Outcome and Structuring Insight:

The case went to the Supreme Court, which ruled in favour of Vodafone, holding that Indian
tax authorities had no jurisdiction over an indirect transfer between two foreign entities.®®
However, the Indian government subsequently introduced a retrospective amendment to the

Income Tax Act, clarifying that indirect transfers of Indian assets would be taxable.%¢

This case highlighted the importance of tax planning in cross-border M&A and the risks
associated with perceived tax avoidance. It also illustrated how lack of clarity in law can lead

to prolonged litigation and legislative overreach, ultimately impacting investor confidence.?’
2. Flipkart—Walmart Deal: Capital Gains, Indirect Transfer, and FDI Policy
Overview:

In 2018, Walmart Inc. acquired a 77% controlling stake in Flipkart for USD 16 billion in one

of the largest M&A deals in India’s e-commerce sector.®® The transaction was structured

82 Vodafone International Holdings B.V. v. Union of India, (2012) 6 SCC 613.

8 Income Tax Act, 1961, § 9(1)(i).

8 Nishith Desai Associates, Case Analysis: Vodafone Judgment, (2012).

8 Vodafone International Holdings B.V. v. Union of India, supra note 3.

% Finance Act, 2012 (introducing Explanation 5 to Section 9).

87 Grant Thornton, Landmark Tax Cases in Indian M&A, (2023).

8 Walmart Inc., Form 10-K Annual Report, U.S. Securities and Exchange Commission, (2019).
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through share purchase agreements with existing investors, including SoftBank, Tiger Global,

and others.%’
Tax Implications:

The deal triggered capital gains tax liabilities for the selling shareholders, particularly non-
residents.”® Indian tax authorities closely scrutinised the valuation and tax compliance
associated with the sale of shares. There was also regulatory oversight from the Enforcement
Directorate on possible breaches of FDI norms in the e-commerce space, particularly due to

restrictions on inventory-based models.”!
Outcome and Structuring Insight:

The transaction was structured as a direct share acquisition, and although no legal battle arose,
tax compliance and documentation were significant challenges.”> The deal underscored the
importance of aligning foreign investment deals with Indian tax laws and sectoral guidelines,

especially in regulated sectors like e-commerce.

It also showed how valuation and transfer pricing play a critical role in structuring large-scale

acquisitions involving multinational investors.”?
3. Idea—Vodafone Merger: Amalgamation, Loss Set-Off, and Regulatory Navigation
Overview:

In 2017, Idea Cellular and Vodafone India announced a merger to create India’s largest telecom
operator by subscriber base. The transaction was structured as an amalgamation under Sections

230-232 of the Companies Act, 2013.%4
Tax Strategy and Implications:

The merger qualified for tax neutrality under Section 47 of the Income Tax Act.”> Moreover,

8 Economic Times, Walmart Buys 77% Stake in Flipkart for $16 Bn, May 2018.

% Income Tax Act, 1961, §§ 45, 48.

°L DPIIT, Press Note 2 (2018 Series) on FDI in E-Commerce, (2018).

92 PwC, Structuring Foreign Investments in India: Regulatory Compliance, (2019).
93 KPMG, Valuation Challenges in High-Value Cross-Border M&A, (2022).

% Companies Act, 2013, §§ 230-232.

% Income Tax Act, 1961, § 47(vi).
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Vodafone aimed to set off accumulated losses and unabsorbed depreciation from Idea under
Section 72A, provided all conditions for continuity of business and shareholding were met.”¢
Regulatory clearances were obtained from the CCI, SEBI, and the Department of

Telecommunications (DoT), although delays in spectrum fee approvals created uncertainty.’’
Outcome and Structuring Insight:

The transaction demonstrated the benefits of court-approved amalgamations as a tax-efficient
strategy, particularly in distressed sectors like telecom. It also highlighted how compliance with
statutory conditions is key to availing tax benefits in a merger. The deal faced operational
challenges post-merger, but from a legal and tax standpoint, it was considered a well-structured

transaction.”®
Recommendations

Based on the analysis of statutory provisions, case law, and practical case studies, it is evident
that while India has a robust legal framework for regulating M&A transactions, there are
significant gaps in clarity, consistency, and procedural efficiency.”® The following
recommendations aim to streamline the legal and tax environment governing M&A in India

and promote investor confidence and economic efficiency.!®
1. Clarify Tax Provisions Through Legislative and Administrative Guidance

Ambiguities in the interpretation of key tax provisions—such as the distinction between slump
sale and itemised sale, eligibility for exemptions under Sections 47 and 72A, and treatment of
goodwill—continue to create uncertainty and litigation.!! The government should consider
issuing binding administrative circulars or guidance notes to address these issues and ensure

uniform interpretation across tax jurisdictions.!%?

% Ibid., § 72A.

97 DoT, Spectrum Usage Charge Clearance Order: Vodafone-Idea Merger, (2018).
%8 SEBI, Post-Merger Regulatory Report: Vodafone—Idea, (2020).

P EY, Streamlining M&A Transactions in India: Lessons and Reform Needs, (2023).
100 Deloitte, India M&A Legal Framework Review and Recommendations, (2022).

101 Income Tax Act, 1961, §§ 47, 50B, 56(2), 72A.

102 CBDT Circular No. 6/2016 on Taxability of Slump Sale and Goodwill.
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2. Simplify and Harmonise Approval Processes

M&A transactions often require approvals from multiple regulators including the NCLT, SEBI,
CCI, RBI, and sectoral authorities.!?® This multi-layered process leads to significant delays and
increased transaction costs. A single-window clearance mechanism or a digitally integrated
portal could improve coordination between regulatory bodies and help expedite deal timelines

without compromising due diligence.'%*
3. Strengthen Safe Harbour Rules and Advance Rulings

To reduce post-transaction tax disputes, the scope of safe harbour provisions should be
expanded, particularly for transfer pricing, cross-border share transfers, and slump sales.!%
Additionally, the Authority for Advance Rulings (AAR) should be made more accessible and
faster in processing applications, enabling taxpayers to obtain binding clarity before

undertaking complex M&A structures.!%
4. Modernise Capital Gains Taxation for Business Transfers

The taxation of capital gains, particularly in the context of business reorganisations, needs to
be made more equitable and aligned with economic substance.!®” Policymakers should consider
differentiated tax treatment for strategic versus speculative acquisitions and explore the

possibility of deferred taxation models in cases involving genuine business restructuring.'%®
5. Strengthen Judicial Consistency and Tribunal Capacity

Inconsistent decisions by tribunals and courts create unpredictability in how laws are

applied.!® To address this, the government should consider:
e Setting up specialised M&A benches within the NCLT and tax tribunals.

o Issuing guidelines on precedent adherence for lower benches.

103 SEBI, Guidance Note on Regulatory Approvals in M&A, (2020).

104 CIL, Single-Window Clearance for M&A: A Reform Proposal, (2022).

105 Transfer Pricing Safe Harbour Rules, CBDT Notification No. 46/2017.

106 NASSCOM, Improving Advance Ruling Mechanisms in Tax Law, (2021).

197 Grant Thornton, Capital Gains Tax in Indian Reorganisation Transactions, (2020).

108 OECD, Deferred Taxation Models for Business Restructuring, BEPS Reports (2021).

109 Nishith Desai Associates, Judicial Uncertainty in M&A Litigation: India Report, (2022).
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e Conducting judicial training programs on commercial and tax aspects of M&A law.!!?
6. Enhance Transparency in Cross-Border M&A Monitoring

Given the rise in cross-border M&A and the implications of GAAR and BEPS, India should
develop a structured reporting framework that ensures transparency without deterring
legitimate investment. This includes streamlining disclosure requirements, setting thresholds
for economic substance,!!! and avoiding overlapping compliance burdens under different tax

and corporate laws.!'!?
7. Promote Use of Technology for Compliance and Valuation

To improve trust and reduce delays, regulators and companies should adopt tech-based

valuation and compliance tools.!'?

Blockchain-based transaction ledgers, Al-powered due
diligence platforms, and cloud-based data rooms can significantly improve the quality and

speed of M&A compliance processes.!

These recommendations are aimed not only at improving the technical clarity of the legal
framework but also at making the Indian M&A ecosystem more investor-friendly, competitive,

and responsive to the evolving needs of modern business transactions.'!’
Conclusion

Mergers and Acquisitions (M&A) play a pivotal role in reshaping India’s corporate landscape
by enabling growth, competitiveness, and business continuity across sectors.!'® However, the
effectiveness of M&A transactions depends largely on how well the legal, regulatory, and tax
environments are navigated.'!” This paper has explored the intricate tax implications and
structuring strategies that shape these transactions, highlighting both the opportunities and

challenges embedded in the Indian legal framework.!!®
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The study has shown that tax considerations—such as capital gains treatment, exemptions
under Sections 47 and 72A, the applicability of MAT and GST, and the impact of GAAR—
can significantly influence how deals are structured.!!® The strategic use of share purchases,
slump sales, amalgamations, and SPVs illustrates the critical role of structure in achieving tax
efficiency and compliance.!?® Furthermore, the regulatory framework involving multiple
authorities—like SEBI, RBI, CCI, and NCLT—adds layers of procedural complexity that

demand careful navigation.!?!

The case studies of Vodafone, Flipkart-Walmart, and the Idea-Vodafone merger have revealed
how real-world transactions reflect the theory and expose gaps in law and policy.!?> They

underscore the need for clarity, consistency, and modernisation of M&A regulations in India.!??

It is clear that while the foundational laws exist, there is room for significant improvement in

terms of legislative clarity, administrative efficiency, and judicial consistency.!'?*

Adopting a
forward-looking, technology-driven, and investor-sensitive approach can make India’s M&A

environment more conducive to sustainable business growth and international confidence.!?

In conclusion, legal reform and strategic awareness are both essential to optimise the value and
reduce the risks associated with M&A transactions. A harmonised system that balances
regulatory oversight with business facilitation will not only attract investment but also

contribute meaningfully to India's long-term economic transformation.!2¢
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