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ABSTRACT

India, a diverse nation with a wide array of personal laws governing various
aspects of family and civil matters, has been engaged in ongoing
deliberations regarding adopting a Uniform Civil Code (UCC). Personal
laws, intricately designed to cater to its citizens' diverse religious and cultural
needs, profoundly impact their lives from birth to death. Article 44 of the
Indian Constitution places a non-binding responsibility on the state to work
towards establishing a UCC.

This research paper delves into the potential implications of introducing a
UCC into the Indian legal framework, focusing on guardianship and
adoption. The paper critically assesses the current legal provisions and
practices found under various personal laws and envisions how they could
be restructured into a unified code.

Moreover, this study aims to uncover the broader consequences of such legal
transformations, specifically emphasizing the evolving rights and obligations
of children and their guardians over time. Critical aspects such as inheritance,
custody, and the overall well-being of children play a central role in this
examination.

This paper adds to the ongoing discourse by providing a comprehensive
overview of the potential ramifications of UCC implementation on
guardianship and adoption in India. It underscores the importance of
evaluating this significant legal reform's cultural, social, and legal
dimensions. By analyzing the anticipated changes in the legal framework,
this research offers valuable insights into how future generations might
navigate the evolving landscape of guardianship and adoption. It highlights
the potential advantages, challenges, and factors that policymakers, legal
professionals, and society should consider when striving for a more uniform
and equitable legal system.
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I. INTRODUCTION

A. Background and context

The history of India's adoption laws and Uniform Civil Code (UCC) is a story of legal and
sociological changes that have spanned over a century and are distinguished by discussions,
reforms, and modifications. The debate starts in the middle of the 19th century and examines
how personal law has changed, focusing on particular rules that affect Hindu women. India
was a British colony in the middle of the 19th century, and several progressive initiatives aimed
at social reform were gaining ground. These groups, supported by both Indian and British
reformers, pushed for modifications to the customs and private laws of various religious
communities. During this time, several significant laws that aimed to elevate the status of
Hindu women were passed like the Hindu Widow Remarriage Act of 1856, the Married
Women's Property Act of 1874, the Hindu Inheritance (Removal of Disabilities) Act of 1928,

and so on.

In 1941, the B.N. Rau Committee, commonly known as the Hindu Law Committee, was
founded. According to the committee's recommendations and the current social trends, a
codified Hindu law should grant women the same rights as males. However, the main emphasis
was on updating Hindu law, and these suggestions were crucial to creating the UCC. A key
turning point in developing personal laws in India was the adoption of the Hindu Code. The
adoption of the Hindu Code created discussions and disagreements. Some people criticized the
continued use of Muslim personal rules and claimed that Hindu Shastra traditions should be
safeguarded, while some advocated creating a uniform civil code that uniformly applies secular

norms to all religious groups.

India's deeply ingrained traditional adoption rules also saw considerable changes. Adoption
was viewed in Hinduism as an essential practice to maintain the family line and complete the
requirement of having a son to perform burial rites. The Hindu Adoption and Maintenance Act
of 1956 established the adoption regulations under Hindu personal law. Earlier adoption was
considered sacramental, but the new legislation was more concerned with the child's welfare.
In contrast, adoption is not recognized by Muslim personal law. Under the Guardianship and
Wards Act of 1890, Muslims who want to adopt must file a court petition. Muslims in India

have to deal with complicated adoption-related issues due to Muslim personal law's lack of an
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adoption-specific statute and its conflict with the concept of acknowledgment in the Shariat

Act.

Similarly, in Christianity, adoption is also not explicitly regulated by a statutory framework.
Therefore, to date, the laws on adoption and guardianship are solely dependent on personal
laws. However, implementing the Uniform civil code would mean bring significant changes in

the adoption and guardianship laws.
B. Significance of the Uniform Civil Code (UCC) debate in India

The debate over India's Uniform Civil Code (UCC) is a significant and complex discussion
that addresses the challenges of a multicultural and diverse society. Existing personal laws in
India have frequently supported discrimination, especially against women. The UCC seeks to
right these past wrongs by establishing a legal system that treats all citizens equally and fairly.
It aims to close the current rights and entitlements gaps, especially for women. Secularism is a
fundamental component of India's identity as a country. The UCC works to standardize
personal laws and reaffirms the nation's commitment to a genuinely secular society free from
the influence of religion. It emphasizes the requirement to keep religion and law apart. The
trajectory that the debate on UCC has taken becomes interesting because it passes through three
phases, which are grounded in different normative concerns: national consolidation, equality

of laws, and gender justice!.

India's legal system currently comprises a complicated patchwork of personal laws that can be
difficult to understand. The UCC aims to standardize and streamline personal laws so that the
average citizen can understand them better. This would improve access to justice,
comprehension of the law, and legal literacy. The UCC debate centres on the crucial topic of
gender equality?. Due to their outdated character, many personal laws continue gender-based
discrimination. The UCC works to close these gaps, especially in inheritance, property rights,
marriage, and divorce. This aims to overcome deeply ingrained disparities and improve

women's social and economic standing in all religious organizations.

! "Politics of the Uniform Civil Code in India," by Peter Ronald deSouza, 50(48) Economic and Political Weekly
51 (2015).

2 Chibber, Shalina A. " Charting a New Path Toward Gender Equality in India: From Religious Personal Laws to
a Uniform Civil Code," 83 Indian Law Journal 695 (2008).
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By replacing various personal laws with a single, comprehensive legal code, a UCC would
simplify India's legal system. This would create a more efficient and predictable legal
environment by reducing legal ambiguity and procedural inconsistencies. Legal predictability
and clarity are essential for promoting public confidence in the justice system. Implementing a
UCC requires a careful balancing act between the pursuit of legal uniformity and observance
of the rights and customs of religious and cultural minorities®>. According to critics, a UCC
might interfere with these communities' privacy rights. While ensuring that India's cultural and

religious diversity is honoured, the discussion must address these issues.

The UCC argument reflects the more significant social conflict between traditional and modern
principles. Supporters see the UCC as a move towards a more progressive and contemporary
society that puts the person's rights above the community's interests. The potential deterioration
of religious and cultural traditions worries opponents. The result of this discussion will
determine India's future, reflecting the country's desires for justice, equality, and a more

equitable judicial system.

C. Research Objectives
o To assess current personal law landscape for guardianship and adoption
e To evaluate the Uniform Civil Code’s impact on adoption and guardianship rights
e To examine the social and cultural implications of UCC

e To identify advantages and challenges in UCC implementation for adoption and

guardianship
II. THE CONSTITUTIONAL FRAMEWORK AND ARTICLE 44*

India's well-drafted Constitution establishes the legal and political framework for the country.
As mentioned in the Preamble, it reflects the values of justice, liberty, equality, and fraternity®.

Each part and schedule of the Constitution addresses a separate area of government and

3 Aravindan Anandan, https:/thewire.in/law/equilibrium-between-religious-freedom-and-ucc-dpsp, 2023

4 Article 44 of the Indian Constitution is one of the Directive Principles of State Policy. It states: "The State shall
endeavour to secure for the citizens a Uniform Civil Code throughout the territory of India."

5 https:/legalaffairs.gov.in/sites/default/files/Preamble%20in%20English-F.pdf
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individual rights. Part III, also called the "Fundamental Rights," ensures citizens have

fundamental liberties and safeguards.

It outlines the state's determination to work towards a Uniform Civil Code (UCC) for every
person. This clause represents the goal of the framers, who wanted to establish a common code
that would apply to everyone, regardless of their religious views. The Indian Constitution's
Article 44 is a highly consequential clause that aims to provide a cohesive legal framework that
advances social justice, gender parity, and individual liberties. Its main goals are to establish a
Uniform Civil Code (UCC) over India, end discrimination, harmonize laws, and promote

national unity.

The first essential component of its significance is related to social justice.® A UCC attempts
to create a fair and reasonable legal system that cuts beyond religious lines. To ensure that no
citizen experiences prejudice based simply on their religious identification, this is crucial.
Personal laws currently govern marriage, divorce, inheritance, adoption, and other aspects of
people's life in India. However, the regulations about various religious communities vary,
resulting in notable differences in how these matters are handled. Article 44 aims to maintain
social justice for all citizens, irrespective of their religious origin, by addressing these

inequities.

Furthermore, a key component of the UCC is the goal of gender equality. Personal laws in
India frequently have clauses that are seen as discriminatory towards women’. The issues
surrounding marriage, divorce, maintenance, and inheritance are the ones where these
discrepancies are most obvious. For instance, women from different religious backgrounds are
frequently treated differently by personal laws about divorce and support. By offering a shared
legal framework that supports gender equality, UCC is anticipated to correct injustices.
Women's rights and dignity would be consistently upheld across the country by implementing

such a standard code.

Another important aspect of the significance of Article 44 is national integration®. India is

renowned for its diversity, as seen by the numerous religious and ethnic groups. By

® The Uniform Civil Code in India: A Quest for Equality and Social Justice, by Vikas Deep Verma, Vol. 6 Iss 5;
857-869(2023), p 858, https://doij.org/10.10000/IJLMH.115850, last accessed on 25/10/2023

7 Ibid 2

8 1bid 6
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highlighting a single legal system that cuts across religious boundaries, adopting a standard
civil code aims to promote a sense of national integration. Having different personal rules
depending on one's religion can occasionally cause conflicts within society. A UCC is crucial
in fostering a unified and inclusive national identity. It may greatly boost the country's

integration and unity by emphasizing a set of laws that are applied equally to all inhabitants.

Finally, Article 44 emphasizes how important each person's rights are. Personal laws can
occasionally violate the liberties and rights of individuals that the Indian Constitution grants.
These laws differ depending on one's religious background. Conflicting legal frameworks can
put people in circumstances where their personal rights are jeopardized, especially in marriage,
divorce, and inheritance cases. A UCC ensures that everyone's rights are respected equally,
regardless of their religious background. It strengthens the idea that, when it comes to concerns

of personal law, constitutional rights should supersede religious conventions or practices.
III. PAST ATTEMPTS AND DEBATES REGARDING THE UCC

This dispute has a long history, from formulating the Indian Constitution to current judicial and
political issues. This ongoing discussion aims to create a universal civil code that would
supersede all personal laws and regulate many facets of family and civil problems equally for
all citizens. Different stakeholders have continued to raise the UCC issue over time, reflecting
the complexity of India's multicultural and multireligious society. The debates of the
Constituent Assembly marked the beginning of the UCC's constitutional path. Initial attempts
to include a UCC provision were seen by the Sub-Committee on Fundamental Rights. This

early admission of the necessity for a UCC prepared the ground for subsequent conversations.

However, there were difficulties along the way for the UCC provision of the Constitution.
During the subcommittee's deliberations, there was a discussion regarding classifying
fundamental rights into justiciable and non-justiciable rights. The UCC clause fell into the latter
group, demonstrating that most subcommittee members thought it should not be upheld in
court. They advocated for the UCC to be added to the list of fundamental rights that are subject

to legal action as justiciable rights. Discussing the uniform civil code, KM Munshi’ stated that:

® K.M. Munshi, 7 Constituent Assembly Debates at 11 (Nov. 23, 1948), available at: http://parliament of
Indiaa.nic.in/Is/debates/ (last visited October 22, 2023)
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There are many factors--and important factors--which still offer serious
dangers to our national consolidation, and it is very necessary that the whole
of our life, so far as it is restricted to secular spheres, must be unified in such a
way that as early as possible, we may be able to say, "Well, we are not merely
a nation because we say so, but also in effect, by the way we live, by our

personal law, we are a strong and consolidated nation".

Munshi's remarks were backed up by Alladi Krishnaswamy Aiyyar, who emphasized the
UCC's capacity to foster community harmony. He questioned why there was no outcry when
British colonial authorities imposed a consistent penal code, interfering with Muslim religious

practices. He stated that!”

The idea is that differential systems of inheritance and other matters are some
of the factors which contribute to the differences among the different peoples
of India. What it aims at is to try to arrive at a common measure of agreement
in regard to these matters. It is not as if one legal system is not influencing or
being influenced by another legal system. In very many matters today the
sponsors of the Hindu Code have taken a lead not from Hindu Law alone, but

from other systems also.

India already had a unified civil code except for specific areas like marriage and inheritance.
He emphasized to the Constituent Assembly that the UCC was optional and that future
legislatures might decide whether or not to enact it. It would address some issues during the
discussion and only take effect with the communities' permission. In the end, the UCC clause
was adopted by the Constituent Assembly and ultimately became Article 44 of the Indian
Constitution. The provision was inserted into the Directive Principles, allowing future
legislatures to make the final choice. This decision represented a compromise between those

in favor of the UCC and those in opposition.

The Supreme Court, in order to promote national unity, initially alluded to a "common civil
code" in the 1985 case Mohd Ahmed Khan v. Shah Bano Begum and Others'!. The UCC works

to standardize personal laws and reaffirms the nation's commitment to a genuinely secular

10 Alladi Krishnaswamy Aiyyar, Ibid 10
1 Mohd Ahmed Khan v. Shah Bano Begum, (1985) 2 SCC 556
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society free from the influence of religion. It emphasizes the requirement to keep religion and
law apart. The trajectory that the debate on UCC has taken becomes interesting because it
passes through three phases, which are grounded in different normative concerns: national

consolidation, equality of laws, and gender justice!?.

Many interfaith and intercommunity weddings occur in India's diversified society. However,
because of the ambiguity surrounding the applicability of personal laws, these marriages
frequently encounter difficulties. The UCC intends to give such unions crystal-clear,
unmistakable legal guidelines. This would lessen legal complications and guarantee that both

couples are subject to the same laws regardless of their religious backgrounds.

By replacing various personal laws with a single, comprehensive legal code, a UCC would
simplify India's legal system. This would create a more efficient and predictable legal
environment by reducing legal ambiguity and procedural inconsistencies. Legal predictability
and clarity are essential for promoting public confidence in the justice system. Implementing a
UCC requires a careful balancing act between the pursuit of legal uniformity and observance

of the rights and customs of religious and cultural minorities!>.

The UCC argument reflects the more significant social conflict between traditional and modern
principles. Supporters see the UCC as a move towards a more progressive and contemporary
society that puts the person's rights above the community's interests. The potential deterioration
of religious and cultural traditions worries opponents. After the Shah Bano Case, the court in
1995 Sarla Mudgal case ' clarified its position by stating that it could not order the government
to implement a UCC. However, the Court persisted in reiterating the need for and merits of a
UCC, most notably in the case of John Vallamattom and Others v. Union of India '3(2003),
which concerned succession. In the 2017 landmark Triple Talaq case'®, the Supreme Court
struck down Triple Talaq, thereby defending muslim women's fundamental rights and tackling
gender inequities. This case strongly connects to the debate over the consistent Civil Code
(UCC), highlighting the urgent need for a consistent legal system and generating talks about

replacing many personal laws with one comprehensive code that would guarantee equal rights

12 Tbid 8
13 Aravindan Anandan, https://thewire.in/law/equilibrium-between-religious-freedom-and-ucc-dpsp, 2023
14 Sarla Mudgal v. Union of India, (1995) 3 SCC 635.

15 John Vallamattom and Others v. Union of India, (2003) 6 SCC 611.
16 Shayara Bano v Union of India, (2017) 9SCC 1
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for all people.

IV.  EXISTING LAWS AND PRACTICES RELATED TO GUARDIANSHIP
AND ADOPTION UNDER PERSONAL LAWS

The guardianship and adoption rules and practices currently in place in India are governed by
a complicated and varied framework based on a person's religious community. The legal
processes and guidelines governing guardianship and adoption for minors within various
religious groups are established by these personal laws, which results in notable variances in
family and child welfare practices across the nation. We shall examine the current guardianship
and adoption legislation and practices for the main religious communities in India in this

thorough analysis.
Hindu Personal Laws governing guardianship and adoption.

Personal laws are essential to Hindus, including Jains, Buddhists, and Sikhs, regarding
adoption and guardianship. The selection of guardians for juveniles is governed by the Hindu
Minority and Guardianship Act 19567, The appointment of natural guardians for Hindu minors
is outlined in this statute, with the mother'® and father coming first. The act permits
testamentary guardianships where parents cannot serve as guardians'®. Sometimes, the court

may appoint guardians in the child's best interest.

Hindu personal laws offer a clearly defined framework for adoption and guardianship. The
principal legislation allowing adoption for Hindus is the Hindu Adoption and Maintenance Act
of 1956, which grants adopted children the same legal standing as naturally born children
within the family as long as specific requirements are completed. If the adoptive parents already

have a kid of the same gender, there are limitations to adopting a child of the same gender.
Adoption and Guardianship under Muslim Personal Laws:

Guardianship is crucial in Muslim personal law, especially regarding issues concerning minors.
The concepts of "Hizanat" (custodianship) and "Wasiyat" (testamental guardianship) are used

to decide guardianship. The father is typically recognised as the child's natural guardian,

17 Section 3, Hindu Minority and Guardianship Act 1956

18 Geeta Hariharan v Reserve Bank of India (1999) 2SCC 228
19 Section 9, Ibid 18
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followed by the paternal grandfather, and so on. The mother is usually not considered the
natural guardian in disagreements, and naming guardians often involves consulting Islamic

authorities and using Sharia law.

It's crucial to remember that Muslim personal law does not recognize conventional adoption as
in Hindu personal law. Instead, "kafala?®" is a common practice among Muslims. This approach
allows people to adopt and care for children without affecting their legal or biological family
names or status. This strategy enables Muslims to support and care for children who are not

their biological offspring while preserving the child's bond with their biological family.
Adoption and guardianship under Christian personal law.

Christian-specific adoption and guardianship laws do not exist in India. The Indian Succession
Act of 1925 typically covers issues relating to the guardianship of minors. Although it primarily
focuses on inheritance-related matters, this act also provides for the appointment of guardians

for the person and property of minors.

In India, guardianship is primarily handled by the Indian Succession Act 1925, under Christian
personal laws. This act provides the legal foundation for designating guardians for Christian
minors. The Indian Succession Act addresses the designation of guardians for minors' persons
and property. Christian personal laws safeguard and provide for the welfare of youngsters
within the Christian community, even if they do not contain explicit guardianship
requirements®!. The appointment of guardians and the supervision of their duties to protect the

minor's best interests are crucial tasks for the court.
Adoption and Guardianship Under Jewish Personal Law:

In India, there are no specific guardianship or adoption regulations for Jews. Instead, standard
Indian legal norms are frequently followed when appointing guardians for Jewish youngsters.
Jewish minors' guardianship issues are usually handled by the courts, with the court taking the
minor's best interests into account. The designation of guardians and the adoption of children

might vary depending on the facts of each case and the court's discretion despite these particular

20 hitps://www.unicef.org/esa/media/12451/file/An-Introduction-to-Kafalah-2023.pdf, last accessed on
24/10/2023
21 Rohit De, Personal Laws: A reality check, https:/frontline.thehindu.com/cover-story/personal-laws-a-reality-

check/article64764402.ece, last accessed on 24/10/2023
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practices. Also, personal laws may not cover other guardianship areas, such as mentally ill

people's guardianship. Personal laws often apply to the inheritance and guardianship of minors.

It's vital to understand that while these are the general guidelines and legal frameworks
governing guardianship and adoption under Indian personal law, they primarily deal with
family and child welfare matters. Depending on a person's religious affiliation and the legal
standards the courts follow, the particulars of guardianship arrangements and guardians'

authority may vary.

VI. LEGAL CHALLENGES AND INCONSISTENCIES IN THE EXISTING
FRAMEWORK

The legal concepts of guardianship and adoption are significant in family law. These factors
are key in outlining each person's obligations and rights throughout society. In India, they
predominantly fall under personal laws intricately tied to an individual's religious affiliation.
However, this religious diversity has given rise to numerous legal challenges and
inconsistencies, complicating a unified legal system. We will traverse the complex terrain of
these legal obstacles and contradictions in the context of India's personal law-based adoption

and guardianship system in this conversation.

Diversity in Religion and Legal Fragmentation:

A significant problem affecting India's legal framework regarding guardianship and adoption
is the plurality of religions and the resulting legal disarray. This enormous nation is a melting
pot of several religions, each governed by its own personal rules. Within their communities,
adoption and guardianship are governed by distinct legal requirements that apply to the major
religious groups, such as Christians, Muslims, Hindus, Parsis, etc. The harsh reality is that this
diversity has resulted in a complicated legal system where people from various religious
backgrounds are forced to abide by inconsistent laws and procedures. Due to the current

situation, adoption and guardianship are treated differently, creating a complex legal landscape.
Inconsistency in Adoption Laws:
The difficulties are made worse by India's complex legal structure, especially regarding

adoption rules. The significant differences that exist across various religious communities
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manifest these difficulties. Hindu, Muslim, and Christian adoption laws are the most

pronounced examples of these variances.

In Hindu Law, a particular requirement limits the age and marital status of adopting parents,
establishing that only Hindus can adopt children?’. The position of Hindu law regarding
adoption reflects a well-defined legal framework that provides consistency and clarity in this
area. On the other hand, Muslim law has no consistent foundation for adoption. Similarly, in
the Christian community in India, uncertainties and discrepancies about adoption are
exacerbated by the lack of a distinct Christian adoption law. Therefore, these dissimilarities in
the legal framework threaten the rights and status of adopted children and create complicated

legal uncertainties that affect adopting parents from various religious backgrounds.

Consequently, the differences and ambiguity arising from the lack of consistency in adoption
laws tarnish the core of adoption, which ought to be a procedure motivated by the best interests
of the child. The vital principle of taking the welfare of the child into account is sometimes
obscured in this disjointed legal system by uncertainties and contradictions about religious
personal rules. As a result, these disparate legal systems foster disagreements and complexity,
which can significantly impact the lives of individuals affected. The wide range of adoption
regulations in India adds to the complexity of the country's complex religious landscape.
Because different religious communities are subject to different legal frameworks, people are
frequently left to navigate a complex system without clear guidance. This creates difficult legal

problems for adoptive parents and affects the rights and status of adopted children.

These differences in adoption legislation have a significant effect. It greatly impacts the lives
of people and families looking to adopt or give guardianship, in addition to how the legislation
is interpreted and applied. When trying to give their children a loving environment, families
may have to deal with complex legal difficulties brought forth by these discrepancies. It is
imperative to acknowledge that the prime directive of adoption ought to centre around the
child's best interests. Nonetheless, the procedure becomes bogged down in ambiguity in a
disjointed legal environment with inconsistent adoption rules, making it difficult to guarantee
the uniform application of this crucial principle. These various legal frameworks create a

complex environment that can lead to disputes and discrepancies, impacting the lives of the

22 Section 11, Hindu Adoption and Maintenance Act, 1956
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individuals concerned.

For adoptive parents, biological parents, and most crucially, the children who are at the centre
of these legal proceedings, this lack of uniformity produces legal difficulties and challenges. A
uniform legal framework is lacking, which adds to India's already complex adoption process.
Navigating these different adoption regulations can present emotional and financial hurdles

and a cloud of uncertainty over the lives of those involved in the adoption process.
Inconsistency in Guardianship Laws

Concerning guardianship, there is inconsistency in the personal laws. Under Hindu Law, the
mother automatically takes over as the child's natural guardian in the event of the father's
death?’. The guardianship system contains features of gender bias due to the hierarchical
strategy that favors the father. It presents a serious threat to mothers' rights and guardianship

responsibilities.

On the other hand, under Muslim Law, a mother is inherently considered to be her child's
guardian while the child is a minor. The father is still the child's legal guardian and may also
be named as the guardian of their belongings®*, even though this appears to support gender
equality. Within Muslim communities, guardianship concerns are complicated by this
particular dual guardianship structure. The legal framework is made more complex by the
distinction between guardianship of the person and guardianship of the property, which makes

it difficult to guarantee the consistent protection of children's rights.

Moving on, under Christian laws, there is no specific address on guardianship. The
guardianship issues are dealt with per the Guardians and Wards Act of 1890. Though this
provides a formal framework for Christian guardianship procedures, it could not be entirely

consistent with the distinctive values and customs of the Christian faith.

Therefore, the disparities among India's several personal laws lead to a complicated and diverse
guardianship environment. The goal of guardianship is to safeguard the welfare and interests

of minors. However, it gets complicated and inconsistent due to various personal laws. The

Bhttps://www.scconline.com/blog/post/2022/09/08/rights-of-mothers-as-natural-guardians-in-the-changing-
indian-society-githa-hariharan-v-rbi-and-abc-v-state-case-comments/, last accessed on 25/10/2023
24 Gohar begum v. Suggi, A.LR 1960 S.C. 63.

Page: 875



Indian Journal of Integrated Research in Law Volume V Issue II | ISSN: 2583-0538

legal system and the parties engaged in guardianship face difficulties because of the differing

definitions of guardians, their functions, and the associated legal procedures.
The conflict between Personal Laws and Constitutional Principles

The fundamental problem arising from these contradictions is the clash between the
fundamental values entrenched in the Indian Constitution and personal laws. Regardless of a
person's gender, caste, or religion, equality before the law is expressly guaranteed by the Indian
Constitution. Nonetheless, the coexistence of several personal laws, each with its own rules,
frequently results in inequality and discrimination, creating a severe constitutional problem. It
is not only discriminatory against the mother or father but also against certain groups of people
like, single people, same-sex couples, as interfaith couples. The current laws on adoption and

guardianship make it more challenging for these individuals to adopt a child.

Given the gender prejudices present in several personal laws, the conflict is apparent. These
prejudices seriously impair women's and children's rights, directly opposing constitutional
ideals that support gender equality. For example, the idea of coparcenary property in Hindu
law has traditionally favored male heirs, limiting the inheritance rights of female heirs. In
addition to undermining egalitarian standards, these incongruities cause social and economic

divides between people of various genders.

Moving on, the various rules that control adoption can be complex and confusing. People may
find it challenging to comprehend their obligations and rights as adoptive parents or children
as a result. For instance, the Delhi High Court decided in Rajwinder Kaur & Anr v. Central
Adoption Resource Agency (CARA)? that it is not required to use the Juvenile Justice Act, 2015
rules to ensure that an adoption is lawful if the child is adopted in line with the Hindu Adoption
and Maintenance Act (HAMA) regulations. An adoption that complies with HAMA's
requirements can be legally completed without the help of third parties and without approval

from CARA or any other governmental entity.

Furthermore, the basic principles of constitution states that the welfare and well-being of the
child must always come first in decisions about guardianship and adoption. Unfortunately, it is

more difficult to guarantee the continuous application of this important principle when there is

25 WP(C) 279/2019
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a lack of uniformity in the legislation about guardianship and adoption. Although the
Constitution supports this idea, the fragmented structure of personal laws can lead to

differences in how they are applied, which may affect children's rights and welfare.
VII. Potential Impacts of Implementing a UCC

The implementation of Uniform Civil Code (UCC) offers a duality of prospects. On the
affirmative spectrum, it stands as a herald of gender parity, disbanding entrenched disparities
within personal laws. It bequeaths lucidity to a labyrinthine legal landscape, rendering
proceedings more accessible and mitigating disputes. The UCC serves as a crucible of national
cohesion, extinguishing divisions borne of divergent personal laws. In its embrace of
secularism, it underlines the egalitarian treatment of citizens, irrespective of their religious

affiliation.

Furthermore, it serves as a catalyst for rectifying historical inequities and fostering justice.
Conversely, it faces vehement opposition from cultural and religious quarters, resulting in
socio-political tensions. Crafting a harmonious UCC, balancing individual rights and cultural
diversity, begets intricate complexities. Politicization may induce instability, and enforcement
could encounter cultural resistance, leading to inadvertent repercussions. In the milieu of
diverse interests, consensus on its provisions emerges as a formidable challenge, necessitating

meticulous contemplation of prospective ramifications®.
VIII. Benefits and Challenges

The Uniform Civil Code aims at standardizing personal laws, holding the promise of gender
equality, legal clarity, and social unity. It will help in streamlining intricate legal structures and
averting conflicting rulings and legal uncertainties. It epitomizes the endeavor to eliminate
gender-based discrimination, ensuring parity among all citizens by safeguarding equal rights
and opportunities. This unified legal framework harmonizes diverse personal laws, ultimately
fostering societal concord and nurturing national unity, transcending divisions entrenched by a
patchwork of disparate legal systems. It acts as an advocate for encouraging the education of
women, their employment, and independence, actively contributing to their economic and

social emancipation. Through the consolidation of varied personal laws grounded in religious

26 https://economictimes.indiatimes.com/news/how-to/what-is-uniform-civil-code-what-does-constitution-say-

about-it-why-its-such-a-controversial-topics-in-india/articleshow/101348565.cms
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or community traditions, a Uniform Civil Code seeks to cultivate social coherence and national
unity. It nurtures a collective identity, transcending religious demarcations, and establishes a

unified legal structure for civil affairs.

A primary concern raised on its perceived risk of diminishing cultural and religious identities.
Personal laws, entrenched in religious customs and traditions, may be perceived as susceptible
to infringement through a uniform code. Critics contend that a UCC could culminate in the
attenuation or even the forfeiture of distinct cultural identities among diverse communities.
Minority communities may see a UCC as interference in personal matters and a threat to
religious autonomy. Implementing it could disproportionately affect them, leading to

marginalization?’.
IX. CONCLUSION
A. Recap of key findings and insights

In contemplating and shaping the implementation of a Uniform Civil Code, it's crucial to take
into account these cultural and religious sensitivities. Achieving a fair approach that upholds
cultural diversity, safeguards minority rights, and fosters meaningful community involvement

is vital for effectively addressing these apprehensions.
B. Implications for the future of guardianship and adoption laws

“I do not expect India of my dreams to develop one religion, i.e., to be wholly Hindu or
wholly Christian or wholly Musalman, but I want it to be wholly tolerant, with its religions

working side by side with one another.”’ — Mahatma Gandhi.?

While personal laws have made efforts to facilitate custody and adoption, the legislature
introduced various laws to address gaps in cases where personal laws lack adoption provisions.
Existing laws have yielded results, but changing times and increasing discrepancies necessitate
addressing these gaps and enacting a uniform law to ensure equality and equitable rights. The

demand for a uniform civil code arises as personal laws across religions have become static

27 https://www.thestatesman.com/supplements/law/india-needs-uniform-civil-code-1502922940.html
p
28 hitps://www.mkgandhi.org/indiadreams/chap62.htm
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and unable to adapt at the same rate as society?’.
C. The role of policymakers and legal practitioners

The legal practitioners and policymakers play important role in farming of UCC, regardless of
religious or communal roots, policymakers write and alter laws. They must weigh the values
of the UCC against rights guaranteed by the constitution, considering gender and cultural
diversity. They also supervise UCC implementation and modify it in response to changing

social norms.

In real-world situations, judges and solicitors are among the legal professionals who interpret
and apply UCC provisions. Judges establish legal precedents, and attorneys represent clients
in accordance with UCC regulations. Their in-depth knowledge of the UCC guarantees its
tenets are respected in particular conflicts. Legal scholars ensure the UCC's equity and

relevance by doing research and providing analysis for its further growth.
D. Recommendations for achieving a more uniform and equitable legal system
The recommendations for achieving a more uniform and equitable legal system are:

1. Legal harmonization is important in creating a more consistent and fair legal system. It
entails the difficult task of bringing disparate legal provisions from different statutes,
personal laws, and jurisdictions together and harmonizing them. This endeavour would
establish a legal framework that would apply to all citizens, regardless of their
background in religion or community. This comprehensive process of harmonization
covers a wide range of personal legal topics, including inheritance, property rights,

marriage, and divorce.

2. Strong public awareness and educational activities are essential to achieving the goals
of UCC. It is imperative that these activities extend to varied cultures and linguistic
groups, to guarantee that all citizens are aware of their rights and obligations under the

recently implemented legal framework.

3. It is crucial to interact with stakeholders, such as representatives of the community,

2 https://ili.ac.in/pdf/paper117.pdf
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legal scholars, scholars of religion, and experts. Working together through open
discussions and consultations promotes a sense of pride in and confidence in the new

legal framework.

4. The UCC needs to include procedures for continual observation and periodic
evaluations. As our society is dynamic and ever-evolving, a system must adapt to these
changes as well. The UCC's implementation should be supervised by a designated body

to make sure it continues to be equal and flexible.
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