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ABSTRACT

The Real Estate (Regulation and Development) Act (RERA) was enacted to
safeguard the interests of homebuyers and promote transparency in the real
estate sector. However, its broad definitions and interpretations have led to
significant legal debates, especially concerning the role and classification of
investors, particularly those involved in Alternate Investment Funds (AIFs).
This article delves deeper into the complexities surrounding whether
investors can be classified as promoters under RERA, with a focus on the
case study involving IIRF India Realty VIII Ltd. and its broader implications
for the real estate investment landscape.

Defining 'Promoter' under RERA: Expanding Horizons

RERA defines a promoter as anyone who "causes to construct" a real estate project. This
definition, while clear on the surface, has been subject to broad and varied interpretations. The
term encompasses not just developers but also any entity that exercises significant control over
the construction process. This has led to the inclusion of private funds and investors who,
through their protective rights, may influence project timelines and decisions, blurring the lines

between passive investors and active promoters.

The Controversial Case of IIRF India Realty VIII Ltd.

Background

The conflict in question revolves around the Shareholder and Share Subscription Agreement
(SSHA) between IIRF India Realty VIII Ltd. (the Investor) and a real estate developer. The
SSHA contained several restrictive covenants aimed at protecting the investor's interests,

including:
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3.

Financial Restrictions: The developer was restricted from incurring additional
indebtedness or exceeding certain expenditure limits without the Investor's prior

consent.

Operational Controls: Changes to the capital structure, business restructuring, and the

establishment of new business plans required the Investor’s approval.

Board Representation: The Investor had the right to nominate a director on the board

of the developer.

These clauses, while typical in equity or debt investment agreements, became contentious when

the developer faced delays in project completion and sought external funding to mitigate these

delays. The Investor’s refusal to consent to such funding, as per the SSHA, was perceived as

an obstruction to project progress.

Developer's Argument

The developer initiated proceedings before the Regulator, seeking to classify the Investor as a

promoter under RERA. The core arguments presented by the developer included:

1.

Operational Control: The investor's rights under the SSHA effectively allowed them
to stall or delay the project. This, the developer argued, was tantamount to "causing to

construct" the project.

Impact on Project Completion: By exercising veto rights over critical financial and
operational decisions, the Investor had significant influence over the project’s
completion timeline. Therefore, the Investor should bear the same responsibilities and

liabilities as a promoter under RERA.

Investor's Defense

The Investor countered by emphasizing their role as a passive financial participant:

1.

Day-to-Day Operations: Operational control over the construction and completion of

the project rested with the developer, not the Investor.
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Non-Involvement in Construction: The Investor made the investment years after the

project began and did not participate directly in construction activities.

Protection of Investment: The veto rights were standard protective measures designed

to safeguard the investment, not to control the project.

Tribunal’s Ruling: Prioritizing Homebuyer Interests

The Tribunal ruled in favor of the developer, basing its decision on several key points:

1.

Purpose of RERA: The primary objective of RERA is to protect homebuyers from
financial distress due to project delays. The Tribunal emphasized that any entity with

the power to influence project timelines should be held accountable to homebuyers.

Broad Interpretation of ‘Promoter’: The term “causes to construct” was interpreted
broadly to include any party that could impact the construction process through their
actions or inactions. This included those who might prevent the inflow of necessary

funds, thereby stalling construction.

Active Involvement: By exercising veto rights that significantly affected project
completion, the Investor was deemed to have an active role in the construction process,

contrary to the Investor’s claim of being a passive participant.

Implications for the Real Estate Investment Landscape

The ruling has significant implications for the real estate sector, particularly for RE funds and

AlFs. Key implications include:

1.

Increased Liability for Investors: Investors could face increased liabilities and
regulatory scrutiny if their protective rights are seen as controlling the construction
process. This may lead to investors being more cautious about exercising such rights,

potentially reducing their influence over the projects they finance.

Deterrent to Future Investments: The risk of being classified as a promoter may deter
investors from participating in real estate projects, especially in markets with less

predictable regulatory environments. This could lead to a decrease in available capital
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for real estate development, potentially exacerbating project delays and financial

instability.

Strained LP-GP Relationships: If funds are classified as promoters and held liable for
penalties, it could strain relationships between limited partners (LPs) and general
partners (GPs). LPs may become hesitant to commit further capital to real estate funds,

fearing unforeseen liabilities.

Selective Piercing of the Corporate Veil: The ruling's selective approach to piercing
the corporate veil, targeting specific investors while excluding others, could create
inconsistencies and uncertainty in investor liability. This approach may lead to calls for

clearer guidelines on the extent and limits of investor liabilities.

Revaluation of Investment Agreements: Investors may need to reassess their
investment agreements to ensure that protective rights do not inadvertently place them
in a position of control, attracting promoter liabilities. Legal and financial advisors will
need to craft agreements that balance investor protections with compliance to regulatory

expectations.

Balancing Investor Protection and Homebuyer Interests

While the protection of homebuyers is paramount, it is crucial to strike a balance that does not

stifle investment in the real estate sector. Overly broad interpretations of investor roles could

discourage essential funding, leading to further project delays and financial instability.

Future Directions

To address these challenges, future legal and policy frameworks should consider:

1.

Clearer Definitions and Guidelines: Providing clearer definitions and guidelines on
what constitutes operational control versus protective rights can help delineate

responsibilities and liabilities more effectively.

Balanced Regulatory Approaches: Regulations should balance the need to protect

homebuyers with the necessity of encouraging investment in real estate. This might
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include provisions that clearly distinguish between passive investors and those actively

involved in construction processes.

3. Incentives for Compliance: Offering incentives for compliance, such as streamlined
approval processes for projects that adhere to clear investment and operational

guidelines, could foster a more stable investment climate.

4. Enhanced Transparency: Encouraging transparency and communication between
developers, investors, and regulators can help mitigate conflicts and ensure that projects

proceed smoothly, protecting all stakeholders involved.

In conclusion, the classification of investors as promoters under RERA presents significant
legal and financial challenges for the real estate sector. The ruling in the IIRF India Realty VIII
Ltd. case highlights the need for clarity and balance in regulatory interpretations to protect
homebuyers while ensuring a stable investment environment. As the real estate market
continues to evolve, so too must the legal and regulatory frameworks that govern it, fostering
an ecosystem where both investor protections and homebuyer interests are equitably

safeguarded.
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