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ABSTRACT 

Cross-border mergers and acquisitions, which are strategic and advantageous 
to both parties concerned, undoubtedly present a once in a lifetime 
opportunity to accelerate globalisation and economic growth. Even yet, 
layoffs, foreign regulations, taxation, and other issues are just some of the 
difficulties that come with mergers and acquisitions. Indian merger and 
acquisition (M&A) activity is exploding. Particularly, there has been a large 
increase in the percentage of international transactions. The Indian software 
sector has had amazing growth over the last ten years and is largely to blame 
for India's economic comeback. If the Indian economy is to survive and grow 
into a major actor with a global presence, mergers and acquisitions are 
essential. 
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Introduction 

Businesses obtain international markets through cross-border mergers and acquisitions. This 

helps them learn new abilities and offers them a competitive edge. The marketplace and 

economy are changing quickly. Cross-border commerce and the economy. Global markets can 

be more easily acquired through cross-border M&A. Despite the difficult process, cross-border 

mergers and acquisitions are tremendously advantageous. The only way to achieve 

globalisation is through it. Cross-border mergers and acquisitions so contribute significantly to 

foreign direct investments, which in turn aid in the growth of the economy.1 

Objective of the Study 

The major goal of this research is to access the function of cross-border mergers and 

acquisitions using variety of topics, including cross-border types, consequences, issues, and 

challenges, as well as legislation that apply to mergers and acquisitions. 

Research Methodology 

This study uses a secondary research design to investigate the laws governing international 

mergers and acquisitions. The following facts are from surveys, reports, public databases, 

websites, libraries. The poll was carried out over a four-week period from May 1 to June 6, 

2023. 

Meaning 

Control and responsibility for running the merged or acquired company will be transferred as 

a result of a cross-border merger. In terms of a merger, the assets and liabilities of the two 

businesses from different nations are combined to form a single legal entity, but in terms of a 

cross-border acquisition, the assets and liabilities of the local business are transferred to the 

foreign business, at which point the local business will automatically become affiliated. A 

cross-border merger, to put it simply, is the union of two businesses that are located in different 

countries that results in the creation of a new or different company, or vice versa. A corporation 

in one country may be purchased by an organization from another. The neighborhood company 

may be privately, publicly, or government held.2 

 
1 Lalit Mathur, “Introduction to cross-border mergres and acquisitions,” in Linkdin, 11 August, 2020 
2 CS Jyoti Kholi, “Company Law – Articles,” in Tax Guru, 11 July, 2020 
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Types of Cross Border 

There are two sorts of cross-border mergers and acquisitions: inward and outward. 

A foreign firm merges with or buys an Indian company in an inward M&A. An Indian 

corporation may merge with or purchase a foreign company, like in the case of DAICHII 

Acquiring Ranbaxy and Outbound M&A's. Example: Corus was purchased by Tata Steel.3 

Effects of Cross Border  

Cross-border mergers and acquisitions facilitate the international exchange of capital products, 

services, and technology while integrating for global networking. Cross-border mergers and 

acquisitions produce economies of scale and scope, which boost efficiency. The following 

impacts are described in further detail:  

Capital Build Up: Cross-border mergers and acquisitions support long-term capital 

accumulation. The company invests not only in physical assets like plants, buildings, and 

equipment but also in intangible assets like technical know-how and talents in order to grow 

their business. 

Technology Handover: Companies from other nations working together maintain the benefits 

of technology, the exchange of top management techniques, and the investment in the host 

nation's physical assets. These further prompts innovations and affects how the business 

operates. 

Employment Creation: It is sometimes observed that actions made to promote restructuring 

may result in downsizing but would, in the long run, increase employment.4 

Issues and Challenges in Cross-Border Mergers and Acquisitions 

Legal Challenges: Various nations have various legal systems. The acquirer company finds it 

difficult to successfully complete the M&A process because of the different rules in each 

country. In order for the agreements to continue to be enforceable in both countries, it is 

necessary to take into account how drastically different the laws of the two nations are. 

Cultural Challenges: In order for a cross-border transaction to be successful, cultural 

considerations are crucial. If it is not properly assessed and dealt with, there may be a risk. If 

 
3 CS Jyoti Kholi, “Company Law – Articles,” in Tax Guru, 11 July, 2020 
4 Jesal Shethna, “Cross Border Mergers and Acquisitions,” in Educba 
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there are cultural differences between the parties and these differences are not taken into 

consideration, it could offend the management or government of that nation. 

Due Diligence: The main component of an M&A transaction is due diligence. Due diligence is 

a process that aids parties in confirming, looking into, and acquiring all pertinent data in order 

to finalise a purchase. The structure of a contract and the terms of the transaction are both 

subject to change and influence by due diligence break.5 

Laws that are applicable in Mergers and Acquisition 

The legal framework for cross-border mergers in India is provided under Section 234 of the 

Companies Act, 2013, as promulgated by the Ministry of Corporate Affairs. This 

operationalizes the idea of cross-border merger and went into effect on April 13th, 2017. 

In India, the following laws apply to cross-border mergers: Companies Act of 2013, Foreign 

Exchange Management (cross-border merger) Regulations of 2018, and SEBI (substantial 

acquisition of shares and takeovers) Regulations of 2011. 

2002 Competition Act 

the 1961 Income Tax Act 

Industrial Policy and Promotion Department (DIIP) 

1882 Transfer of Property Act 

1899 Indian Stamp Act  

FEMA's 1999 Foreign Exchange Management Act 

Business Combinations IFRS 36 

Regulations in Cross-border Merger  

Inbound or outbound cross-border mergers are both possible. An inward merger is a cross-

border merger in which the resulting business is based in India. An international cross-border 

merger is referred to as an outbound merger. An Indian firm or a foreign corporation that 

 
5 Sameera Singhal, “Cross-Border Mergers and Acquisitions: Analysis of Issues and Challenges,” in SLS Pune, 
June 2021  
6 CS Jyoti Kholi, “Company Law – Articles,” in Tax Guru, 11 July, 2020 
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acquires the assets and liabilities of the enterprises involved in the cross-border merger is 

referred to as a resulting company. 

Inbound Mergers 

Transfer of Securities: The resulting company is permitted to transfer any security, including a 

foreign security, to a person residing outside of India in accordance with the terms of FEMA 

(Transfer or issue of security by a person residing outside of India regulations, 2017); however, 

in cases where the foreign company is a JV or WOS of an Indian company, such foreign 

company must adhere to the terms of FEMA, ODI Regulations. 

Branch/Office outside India: According to the 2015 foreign exchange management regulations, 

a foreign company's office or branch outside of India will be considered to be the resultant 

company's office outside of India. 

Borrowing: The loans taken out by the transferor company would then be taken out by the new 

company. A two-year window has been given under the merger rule for compliance with the 

external commercial borrowings (ECB) regime's requirements. However, FEMA does allow 

for the hedging of loans obtained from foreign banks in Indian books. 

Transfer of assets: According to the 2013 Companies Act or any regulations made under it for 

this purpose, assets acquired by the resulting business may be transferred. If a purchase of a 

particular asset is not approved, it must be sold within two years of the NCLT's approval date. 

The sale's revenues must be returned to India. 

Opening of Bank Accounts: For a maximum of two years, the resulting company may open a 

foreign currency bank account in the foreign jurisdiction to conduct business related to the 

cross-border merger. 

Outbound Mergers 

Transfer of Securities: The acquisition should comply with ODI requirements for securities 

offered to persons residing in India. Securities in the resulting firm may be purchased as long 

as their fair market value is within the restrictions outlined in the liberalised remittance system. 

Branch/Office outside India: According to the 2016 Foreign Exchange Management 

Regulations, an offence committed by an Indian company in India may be treated as the branch 

office of the resulting firm in India. 
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Borrowing: The resulting company's borrowings must be repaid in accordance with the 

approved plan. 

Transfer of assets: Assets that the resulting firm is unable to acquire or hold must be sold within 

two years of the scheme's approval. 

Opening of Bank Accounts: In accordance with the FEMA laws from 2016, the returning 

foreign business may now open a special non-resident rupee account for a duration of two years 

in order to expedite the outbound merger.7 

Conclusion 

Overall, cross-border mergers and acquisitions can benefit businesses greatly and raise their 

share price, but as we've seen, there are a lot of things to consider in order to avoid any hiccups. 

It is crucial for the corporate structures of the two similar nations involved in M&A deals. To 

successfully accomplish cross-border mergers, a number of challenging concerns must be 

resolved. The implementation of these challenges will be substantially influenced by the 

specifics, dynamics, magnitude, and geographic scope of each cross-border merger. Due to the 

fact that cross-border legislation are still in their infancy, many practical problems have not yet 

been discovered and will be dealt with when they arise. 

 

 
7 CS Jyoti Kholi, “Company Law – Articles,” in Tax Guru, 11 July, 2020 


