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ABSTRACT 

This research paper is an undertaking to reflect the practical objective of 

conjugal rights worshipped under different individual laws. According to the 

Hindu Marriage Act marriage is a typical understanding and a severe 

capacity where arrangement of rights and duties got a kick out of and 

performed by the social events to the marriage, living respectively being one 

of them. If there is no reasonable ground for living isolated, the court orders 

for abiding together and approves the Contract there is nothing erroneously 

as the social events had unyieldingly stipulated this at the hour of going into 

the marriage relationship yet where there is a reasonable ground for living 

isolated and to avoid in giving help, pay of wedding rights solicitation is 

recorded under the attentive gaze of the court. So the request is whether it is 

a genuine assurance or pseudo opposition and additionally the privileges of 

working wives which lives in a unique in relation to the house which ties in 

and furthermore gives the conjugal status to here and the contentions 

emerges between the life partners which could conceivably be conveyed 

sensible reason which tells about in which condition the wife withdrawal 

from the general public is legitimizes conveyed the perspectives on the 

judges and after that debate emerges between prenuptial concurrence on 

private status of mates and right to support which gives the profound 

comprehension between the real significance of the compensation of the 

matrimonial rights and rights and upkeep of the working spouses with their 

avocation. 
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INTRODUCTION 

LITERAL INTERPRETATION   

RESTITUTION: The restoration of something lost or stolen to its proper owner. 

CONJUGAL RIGHTS: the, rights especially to sexual relations, regarded as a exercisable law 

by each partner in a marriage. 

The complex sentence defines its literal definition, 

RESTITUTION OF CONJUGAL RIGHTS-(RIGHT TO STAY TOGETHER) 

If either the husband or the wife, without reasonable excuses, withdraws from the society of 

the other, the aggrieved party may approach the Court for restitution of conjugal rights. 

The decree of restitution of conjugal rights cannot be executed by forcing the party who has 

withdrawn from the society from the other to stay with the person who institutes Petition for 

restitution. The decree can be executed only by attachment of the properties of 

the judgment debtor. The practice has shown that the decree of restitution is a paper decree.1 

However, if the decree of restitution of conjugal right is not honoured for a period of more than 

one year, subsequent to the date of the decree, it becomes a ground for divorce.  

Marriage imposes an obligation on both spouses to cohabit with each other. The necessary 

implication of marriage is that parties will live together. But suppose, one party refuses to live 

with the other, can be latter, by a legal process, compel the former to live with him 

SECTION 9, HINDU MARRIAGE ACT- 

The Jewish law provided the remedy of restitution of English common law and from Jewish 

law the remedy was adopted in restitution of conjugal rights implies that the guilty party is 

ordered to live the aggrieved party. The concept of restitution of conjugal rights owes its origin 

to the ancient days when the concept of marriage is based on the proprietary rights of the 

husband. The wife was considered as a property of her husband and was, therefore, required to 

live at all the times in the provided by the husband and if she refused to do so or ran away, she 

could be compelled to live with him, almost the same way as a cow which ran away from 

 
1Paras diwan, Hindu law  
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master shed could be brought back and tied to its post . originally, the decree of the restitution 

could be enforced by the arrest of the respondent and delivery of her person to the husband. In 

later law the remedy of restitution was made available to the wife also, but the execution of 

same decree by arrest was done away with.   

WHAT “RESTITUTION OF CONJUGAL RIGHTS” LEGALLY MEANS-  

When either the husband or the wife has, without reasonable excuse, withdrawn from the 

society of the other, the aggrieved party may apply, by petition to the district court, for 

restitution of conjugal right and, the court, on being satisfied do the truth of the statements 

made in such petition and that there Is no legal ground why the application should not be 

granted, may decree restitution of conjugal rights accordingly. 

Explanation; Where a question arises whether there has been reasonable excuse for withdrawal 

from the society, the burden of proving reasonable excuses hall be on the Person who has 

withdrawn from the society. The restitution of conjugal rights is often regard as matrimonial 

remedy but at the Sametime, the aced a lot of criticisms. In majority cases the question which 

arises is regarding the constitutionality of this very provision. Therefore, in this paper 

appropriate conclusions shall be drawn about restitution of conjugal rights based on the 

provisions mentioned indifferent Indian personal laws conjugal rights based on the provisions 

mentioned indifferent Indian personal laws. The restitution of conjugal rights is often regarded 

as a matrimonial remedy. The Remedy of restitution of conjugal rights is a positive remedy 

that requires both parties to the marriage to live together and cohabit. A three-judge bench of 

the Supreme Court will hear a petition challenging the legality of a provision that allows courts 

to direct restitution of conjugal rights in a bid to force a warring couple to get along and work 

on their marriage. A two-judge bench led by Chief Justice of India Ranjan Gogoi referred the 

issue to a larger bench while hearing a public interest litigation (PIL) that said the provision 

was anti-women as it forces a woman to go back to her husband against her wishes2.Contending 

the PIL recorded by Ojaswa Pathak and Mayank Gupta, understudies of Gujarat National Law 

University, senior supporter Sanjay Hegde said however on the substance of it the law appears 

sexually impartial, it is entirely male centric and depends on primitive English law, which 

views a lady as 'property' or individual ownership of the spouse. "It is saturated with a man 

 
2 www.economictimes.indiatimes.com 
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centric sexual orientation generalization and is violative of Article 15(1) of the constitution," 

he contended. 

HOLDINGS OF MANUSMRITI 

“I hold your hand for saubhagya that you may grow old with your husband, you are given to 

me by the just the creator the wise and by the learned people” 

Marriage is a direction of god and it is he who chooses the life partner of everyone. We are no 

one to combat his order3. 

The declaration of Manu that “Neither by sale nor by desertion is wife released from the 

husband”. This line clearly indicates that a marriage is an unbreakable bond. An obligation of 

wife towards her husband absolute and forever even death can’t separate them. That’s the 

reason why the concept of widow remarriage was not prevalent in the Hindu society. The word 

“conjugal” finds it’s root in 1540s, from middle French conjugal, from latin conjugalis “relating 

to marriage,” related to coniugare “to join together,” from come meaning together+ ingare “to 

join”, from ingum “yoke”4.In legal sense conjugal rights means the rights and privileges (as to 

love, affection, sexual relations, companionship, comfort, and services) implied by and 

involved in the marriage relationship5. While “restitution” implies restoration of something 

lost. Thus, restitution of marriage is known as restoring lost rights and privilege of a valid 

marriage6It is also regarded as draconian remedy. The relief of restitution of conjugal rights 

was adopted in India from Jewish law through English common law. Saxon law and passed on 

to its frontier grounds including India. There was a few question with regards to the idea of 

such cure given to Hindus by British Indian courts, and the ground for such uncertainty was 

the trouble of implementing the exhibition of marital obligations in their detail, however the 

fact of the matter was settled by the choice of the Privy Council on account of Moonshee 

Buzloor Rtiheein v. Shumsoonnissa Begum. All things considered the Judicial Committee 

watched: "Upon power at that point, just as standard, their Lordships have most likely that a 

Mussalman spouse may organize a suit in the common courts of India for an announcement of 

his entitlement to the ownership of his better half and for a sentence that she come back to 

dwelling together, and that that suit must be resolved by the standards of the Mohammedan 

 
3 Manu XI 46 
4Online Etymology Dictionary Douglas Harper, http://www.etymonline.com/index.php?term=conjugal 
5 Conjugal Rights, http://www.merriam-webster.com/dictionary/conjugal%20rights as on (23:57, 17-08-2016) 
6 Raja Rajendra versus Pushpa Devi 
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Law. The last recommendation pursues not only from the basic expressions of Regulation IV 

of 1793, Section 15, however from the idea of the thing. For, since the rights and obligations 

coming about because of the agreements of marriage fluctuate in various networks, so 

particularly in India, where there is no broad marriage law, they can be just found out by 

reference to specific law of contracting parties. In spite of the fact that the case was one between 

Mohammedans the standard set down clearly applies mutatis mutandis to the Hindus, and it 

has been so applied. 

VIEWS ON CONJUGAL RIGHTS BY JUDGES 

Though there is a huge opposition on still retaining the conjugal rights in Hindu marriage act. 

But there are judges who think that it is just another ground for divorce. “The order of 

restitution of conjugal rights is observed by its breach rather than its obeyance.”7The remedy 

has even gone through hot parliamentary debate. Mr. Khardekar had opposed the remedy, 

saying, “to say the least this particular cause, barbarous and vulgar. That the government should 

be abettors in a form of legalize drape is something very shocking...”8In Russell v. Russell Sir 

J.Hannen observed that “I have not once known a restitution petition to be genuine, that these 

were merely a convenient device either to enforce a money demander to obtain divorce.9In the 

case of T Sareetha v Venkata Subbaiah, the question of constitutional validity of S.9for the first 

time came up. Where the husband had himself asked the Court to pass a decree of compensation 

of marital rights and after finishing of a year he recorded an appeal for separate on the ground 

that the declaration has not been agreed to. The spouse tested the established legitimacy of S.9 

of the Act. Equity Chaudhary of the Andhra Pradesh High Court held S. 9 to be "savage and 

brutal cure damaging the privilege to protection and human pride ensured by Article 21 of the 

Constitution, thus void". Chaudhary J. expressed that area 9 forces "sexual dwelling together 

between reluctant, inverse sexual accomplices." He called it "constrained sex", "pressured sex" 

and "coercive conjugal intercourse". He proceeded to hold that the state obstruction in close to 

home rights crushed the "sexual self-sufficiency" and "regenerative self-rule" of the person. A 

spouse who is avoiding her better half, in light of lasting or brief course of action, can't be 

constrained, without disregarding her entitlement to security, to hold up under a kid by her 

significant other. Countless English and American choices have been referred to on the side of 

this view. This choice is the first of its sort to take this view. The declaration for compensation 

 
7 Mr. Prashanth S.J, Hindu Women And Restitution Of Conjugal Rights: Do We Need The Remedy?, 
8 10 Jaspal Singh, Law of Marriage and Divorce in India, 83 (1983) 
9 Supra f n 7 
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does nothing of the sort. Under section 9 of the Hindu Marriage Act, 1955, the Court has 

capacity to make a pronouncement of compensation of marital rights which is the cure 

accessible to implement the arrival of a life partner who has pulled back from dwelling together. 

The order, whenever without a doubt, arranges the respondent to return inside a time of one 

year to the distressed party. This period is indicated in segment 13(l-A)(ii) of the Act. This cure 

is gone for protecting the marriage and not at disturbing it as on account of separation or legal 

separation10. In the leading case of Saroj rani v. Sudarshan Kumar:11Here though restitution 

on conjugal right’s decree was passed in favour of the wife but after a year the husband asked 

for divorce under section 13-A of Hindu Marriage act. It was submitted that the ground for 

divorce was unjustified and the husband was getting away with his ‘wrongs’. This argument 

was based on the principles of natural law, i.e. justice, equity and good conscience. It was 

further argued that the concerned section, that is Section 9 of the Hindu Marriage Act violated 

Articles 14 and 21 of the Indian Constitution. The Hon’ble Court under Justice Sabyasachi 

Mukhatji observed: "We can't acknowledge the position that Section 9 of the Hindu Marriage 

Act is violative of Workmanship. 14 and 21 of the Indian Constitution. Hindu Marriage is a 

holy observance and the object of section 9 is to offer a prompting for the couple to live 

respectively in agreement. On the off chance that such contrasts may emerge as for this 

situation, it might be a substantial ground for separate after a period of one year. Consequently 

Section 9's legitimacy is maintained." 

UNDER WHICH CONDITIONS THE WIFE WITHDRAWAL FROM THE SOCIETY 

THE HUSBAND JUSTIFIED  

AT THE POINT WHEN SPOUSE REMARRIES  

All the individual laws, then again, actually in the event of Muslims, hold plural marriage to 

be to be void. The matrimonial rights are accessible just in a subsisting legitimate marriage. 

Therefore, if a man takes on another spouse while his marriage with the main wife is subsisting, 

he loses the privilege to document an appeal for compensation of matrimonial rights against 

such second wife. Additionally, if upon such demonstration of the spouse, the principal wife 

pulls back such wedding society, it would add up to a sensible reason to do as such, all things 

considered activity adds up to remorselessness, and furthermore an infringement of conjugal 

 
10 By admin, Marriage and Restitution, December 7, 2014, ACADEMIKE, Lawctopus' Law Journal + 

Knowledge Center (ISSN: 2349-9796), see in http://www.lawctopus.com/academike/marriage-and- 

restitution/#_ednref35 
111984 AIR 1562, 1985 SCR (1) 303 
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obligations. Here, truth be told, the primary spouse has the option to petition for compensation 

of marital rights. Indeed, even on account of Muslim Law, where the law enables polygamy to 

the spouse, it ought to be done in consistence with arrangements of the Sharia. The thought 

here is that where the spouse remarries, he ought to even keep up the main/existing wife(s). 

Where such value and obligation are disregarded by the spouse, the wife has a sensible case. 

Under such conditions, the demonstration of wedding another can likewise add up to 

pitilessness if the spouse vacillates on his marital commitments. In Kothar Beevi v. Aminuddin, 

the Madras High Court precluded the help from securing compensation of matrimonial rights 

to a spouse who remarried during the pendency of the suit. The pertinent piece of the judgment 

is as per the following- "In light of the current situation, it couldn't be outlandish to hold that 

after the offended party spouse gotten every subsequent marriage, the appealing party wife is 

sensible and legitimate in avoiding her significant other. This Court while remembering, the 

privilege of the Muslim spouse as to agreement of marriage more than once, nonetheless, it 

must be borne at the top of the priority list that the choice in a suit for compensation of marital 

rights doesn't completely rely on the privilege of the Muslim husband. The Court ought to 

likewise think about whether it makes it discriminatory for it to force the spouse to live with 

her better half. Our ideas of law in such manner must be held in such a manner in order to get 

them similarity with current social conditions."  

At the point when direct of spouse makes it unimaginable for the wife to live with the husband. 

The law on compensation of matrimonial rights isn't resulting from any current custom. It came 

into the legitimate picture during the British Raj having its underlying foundations in primitive 

England, where marriage was considered as a property arrangement and spouse was a piece of 

man's ownership like different assets. In any case, in the soonest and milestone instance of 

Moonshi Buzloor Ruheem v. Shamsonnissa Begum, the authority of this privilege was 

shortened. In the applicable piece of the judgment, it was held that- "On the off chance that 

there be savagery to a degree rendering it hazardous for the spouse to come back to her 

significant other's domain, the Court will won't send her back to his House ; so additionally, if 

there be a gross disappointment by the Husband of the exhibition of commitments which the 

marriage agreement forces on him to assist the wife, it bears adequate ground for rejecting him 

alleviation in such a suit. "What right collects if the spouse is living independently because of 

a better place of work? Advancement of social standards has seen that more ladies are turning 

out to take up employments and push forward on the way of financial freedom. This isn't only 

a perfect, however a privilege of the lady, or each other individual so far as that is concerned. 
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In such manner, where the spouse is posted at a better place than that of the husband, and thus 

leaving the husband to live independently, "the inquiry emerges in the case of taking up an 

occupation by the wife at a spot other than the husband's adds up to abandonment and her 

withdrawal from the general public of the husband without sensible reason, and can the 

husband sue her for the compensation of matrimonial rights." What will be an official choice 

when marital rights have come into open clash with the ladies' entitlement to uniformity in the 

chance of work?  

At the point when monetary contemplations require the spouse to take up the activity Prior, 

even monetary thought didn't enable the spouse to basically pull back from the general public 

of the husband except if it was finished by common assent of both the gatherings. Nonetheless, 

this is by all accounts nonsensical remembering the present society and current living 

conditions. Later on, a liberal methodology was taken by the Allahabad High Court on account 

of Shanti Nigam v. R. C. Nigam. The pertinent piece of the judgment held that "ladies can never 

again be bound to the house. In the perspective on modified social conditions, both a couple 

may figure it important to work and contribute similarly to the family chest. It is one thing for 

a spouse to state that she won't go to her significant other and won't live together with him nor 

will she enable him to go to her. It is extraordinary in the event that she says that it is important 

for the upkeep of the family that she ought to likewise work and she would go to her significant 

other at whatever point it is feasible for her to do as such, and the spouse could likewise go to 

her at his own comfort. In such a circumstance it can't be said that she has pulled back herself 

from the general public of her better half." The court stresses the advanced viewpoint of 

conjugal relations and furthermore the monetary part of living, and opines that such partition 

will be a sensible reason for the spouse. There is weight on the financial need of the spouse to 

take up an occupation. When there is no financial need for the spouse to take a vocation and 

live independently. On account of Smt. Kailash Wati v. Ayodhia Prakash, this inquiry was 

separated into three sections and managed each part independently. At the point when the 

spouse is working previously and at the hour of marriage. At the point when the spouse 

supports/enables his significant other to take up work after marriage. At the point when the 

spouse acknowledges work away from the wedding home, against the desires of the husband. 

In the principal occurrence, it was held that wedding a previously working spouse doesn't by 

suggestion imply that the husband surrenders his case to impart a marital house to his better 

half. Likewise, even in the subsequent occasion, the spouse doesn't desert his entitlement to 

live with his significant other. In these cases, the court, subsequently, needs to look further into 
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the realities and conditions of the case to decide and authorize the privileges of the gatherings. 

Be that as it may, in the third case, the court held that it was an "undeniable instance of one-

sided and nonsensical withdrawal from the general public of the spouse and hence a patent 

infringement of the common commitment of the couple to live respectively."  

Is the privilege to decide the spot of marital home just accessible to the spouse? The above 

reason that expresses that the spouse removing up work from the husband, without his assent 

is anything but a sensible reason to pull back, infers that the husband has the option to decide 

the spot of the wedding home in which the wife is to satisfy her matrimonial obligations and 

other conjugal commitment. The court was of the conclusion that since the (Hindu) law ties the 

spouse to keep up his better half and minor youngsters, independent of the reality whether he 

has any property, it co-identifies with the privilege of the husband to decide the wedding home. 

Since no such obligation is forced on the spouse, regardless of whether she is monetarily 

autonomous, the relating right isn't accessible to her. In this manner, the spouse has the option 

to guarantee his significant other to live with him in his preferred marital home. In the above 

case, the spouse's allure was expelled as she had retransferred to her natal home (she was 

working even before marriage) and didn't give an explanation behind doing as such, which was 

seen as intentionally leaving the marital home. 

CAN HUSBAND SEEK DIVORCE FOR DENIAL OF CONJUGAL RIGHTS 

WITHOUT FILING FOR RESTITUTION OF CONJUGAL RIGHTS. 

In light of the above question, the Bombay High Court has held that denying intercourse to the 

spouse for a long period of time will amount to cruelty, and will be ground for divorce. 

Similarly, the Supreme Court has also said that if a spouse does not allow the partner to have 

intercourse for a long time, without sufficient reason, it amounts to mental cruelty, upholding 

a verdict of the Madras High Court to grant a divorce to a man. Thus, a husband, wherein is 

denied conjugal rights by the wife, can file for divorce, without the remedy of restitution of 

rights. The procedure of the case will then proceed on the lines of a divorce proceeding. 

RIGHTS OF MAINTENANCE OF WIFE  

The privilege to support is presented upon the life partners so as to see that if there is a 

companion who isn't autonomous monetarily than the other life partner should support him/her 

so as to make the living of the other individual conceivable and free. It isn't unexpected to see 

upkeep being examined with regards to the spouse with the point that, considering the sexual 
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orientation balance in the general public, the wife ought not be left desperate during the 

subsistence of marriage or upon separation or detachment. Section 18 of the Maintenance 

according to Hindu Adoption and Maintenance Act, sets out the grounds when upkeep can be 

allowed to the spouse while the marriage is subsisting. Here it likewise includes where the 

spouse won't be qualified for support, as when the wife is unchaste to be one of the components. 

Correspondingly, no support will be given to the spouse who leaves husband without sensible 

reason. Accordingly, where the spouse neglects to demonstrate sensible reason for pulling back 

from the general public of the husband or betraying the husband, a ground for upkeep won't lie 

later on.12 

Likewise, if there is resistance of the pronouncement by the spouse, it might be assumed that 

the wife has a sensible reason to live independently from the husband, which may likewise 

hamper her case for support. The spouse's entitlement to upkeep is likewise hampered where 

the alleviation of compensation of matrimonial rights is effectively conceded to the husband13.  

PRENUPTIAL AGREEMENT ON RESIDENTIAL STATUS OF SPOUSE V. RIGHT 

TO MAINTENANCE  

Tekait Mon Mohini Jemadai v Basant Kumar Singh14 is viewed as one of the significant 

decisions managing the parts of prenuptial understanding among Hindus. For this situation, a 

suit for the compensation of matrimonial rights was documented by Hindu spouse. The spouse 

depended on an understanding executed at the hour of marriage by their watchmen, as indicated 

by which, the husband would in every case live with his better half at his relative house and 

would not be qualified for remove her. It was held that, under Hindu law, marriage other than 

being an agreement is a holy observance. It is stricter than mainstream in character and it is the 

bounden obligation of the spouse to live with her significant other any place the last may live 

and to submit faithfully to the authority of the husband. It was additionally held that his 

understanding depended on by the spouse, whenever allowed, would overcome a standard of 

Hindu law and is against open arrangement. Setting dependence on this guideline, the court on 

account of Sri Bataha Barik v Musammat Padma15 , which had comparable certainties, wherein 

the spouse left the spot of his law subsequent to living there for quite a while. The court put 

aside the request for the lower court guiding the spouse to surrender to such an understanding, 

 
12http://www.vakilno1.com/legal-news/maintenance-wife-deserts-husband-without-just-cause.html 
13Satish vs. Smt.Yoglata & Anr S.B. Criminal Misc. Petition No. 1347/2008 
14(1901) 23 Cal 751 
15(1901) 23 Cal 751 
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and pay support to wife, and requested that candidate (husband) is obligated to pay just for the 

upkeep of his youngster. 

CONCLUSION  

Marital right is accordingly more implied for friendship as opposed to conveying one mate's 

body to another. Offending the abused party by driving him/her to be with somebody from 

whose board and bed he/she pulled back on self-wish, to keep sense of pride, pride and regard. 

In spite of the fact that it is very troublesome as a rule to pardon and never revisit everything 

and again to begin from another end yet it's certainly feasible. Despite the fact that it is utilized 

for rebelliousness of announcement for compensation of marital rights yet at the same time it 

isn't appropriate to state the legislatives has made the arrangement of section 9 only for giving 

an additional ground of separation. The certified rationale of the legislators is to give the 

gatherings a last possibility of restabilising to relationship. In the event that it doesn't work, at 

that point the gatherings can look towards section 13 An of the Act16. The Act ought to hold 

the segment since in this day and age when we need everything to occur inside no time youthful 

couple will tried to have separate on little conscience conflicts. section 9 will furnish them with 

a time for testing17. Section 13A which will assist the gatherings with using a similar ground 

as separation18. It resembles a cooling that is all. In spite of the fact that at first sight the 

arrangement looks like infringing upon essential rights yet in genuine it's not really. Right off 

the bat under the watchful eye of such declaration the court will experience three overlap 

tests.Furthermore, it's not really driving one gathering to be with other it's not required in nature 

or maybe registry. Thirdly if the gathering doesn't go along and attempt to exploit his/her own 

wrong and attempt to have a separation announcement all around scholarly court is consistently 

there to check reality of the realities and the expectation of the gathering requesting such 

declaration. Lastly it is beyond the realm of imagination for them to remain together at that 

point it's better that they take separate as opposed to being isolated.Since after a similar one 

will have no obligation towards other, being completely isolated and at the same time can profit 

advantages like upkeep and assurance of law. 

 
16Section13, Hindu marriage act 1955 
17Section 9, Hindu marriage act 1955 
18Section 13(a) Hindu marriage act 1955 
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